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a Die Mercurii, 14 Martii, 1904s" 
T Ordered by the Lords Spiritual and - Temporal 
1 in Parliament Afſembled, That the Repteſentati- 
* and. Adareſs, this Day Preſented ud Her Ha- 
10%, with Her Majeſties mqſi Gracious Anſwer there> 
| «to, and the Thanks of this Houſe for the ſame; 
eber With the Papers annexed to tbe ſaid Repre- 
eaten, and Addreſs, and Laid before Her Ma- 
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J dall be forthwith Primed and Publius. 
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Die Martis 13 Martit, 1704. 


E Your Majcflies moſt Dutiful and Loyal Subjects, the Lords Spi- 
ritual and Temporalin Parliament Aſſembled, are under an unavoid- 
able Negeſſity of making ont Humble Application to Your Me- 
jeſty, upon an Occafion, which ay it is very Grievous to ns, i6 
we fear it mayjbe Uneaſie to Your Majefty : But the Proceedin 
= the 7 — Commons, in Relation ro Five A" of op 
own of Aylezbury, Film Paty, John Oviat, Nn Paton, afs 
and Davie Mag ay view Tre Rena and the Cane 
ſequences of ſuch Proceedings may ptove ſo Fatal to the Propet- 
ties and Liberties of the People of England, and fo dire&ty tend! 
to the Interruption of the Courſe of Juftice, to the Bong the 
Judicature of Parliament, and to the Diminution of Tout * 
1 Preragatiye, that we cannot Anfwer it to Your Majeftyz” to 
Kingdom, and to our ſelyes, without ſetting them befote You in a due Light. i 
One Maitheew Abby, a Burgeſs of the 8 of H leibury, brought an Aktion upon the Cale & 
Comman-Law, againſt the Conſtables of the Town of Ayleibury, (being the proper rs to Re- 
turn Members to ſerve in Parliament for that Place) for having by Contrivance Fraudufeig 
and Malicioully hindred him to give his Vote at an Election. | X 
In this Action a Verdict was found for him; Bat ry, earns was given , zgainſt him in Tong 
Mejeſties Court of Queen's-Bench, which was Reverſed upon a Writ oF Error branghr in Par 
liament, where he obtained Judgment to Recover his Damages for the Injury, and after warts 
had Execution upon that Judgment. R 
The Five. Perſons above-named being Zurgeſſes of the fame Borongh, and having (as they 
conceivedy had the like wrong done them by the Conſtables there, and fuppoling* the Law ty 
be equally Open to all Engliſhmen, did ſeyerally Commence, and Proſæcute Actions againft es 
cers, in order to Recover their Damages. 9 8 
And for ſo doing, they were ſent for to the Bar of the Houſe of Commons, and Coma. 
ted Priſoners to Newgate, the Fifth Day of December laſt, during the Plesſute of the Houle of 
Commons, as having Added 7 the Declaration, in Contempt of the Jutiſdiction, and 
in Breach of the Priviledges of that Me 6 
Theſe Proceedings are wholly Ne Unprecedented. It is the Birth-right of every . 
glibman, who zpppchends himſelt to b&Injured, to feek for Redreſs in Your Majeftics ourtg 
of Juſtice: And if there be any Power can Controul this Right, and can preſcribe when he 
% and when he hall not be allowed the Benefit of the Laws, he ceaſes to be a Pte mag 
and his Liberty. and Property are Precarious, 
The Crown lays Chim co no ſuch Power; and we are ſure the Law has traffed ns ſuck? 
Authority with any Subjects whatſoever. 
If a Man Miffakes his Caſe, in believing himſelf to have a good Cauſe of Suit when he bas not 
if he Miſtakes his Court, by applying to an Incompetent Juriſdiftion, he will fail of Relief 
and be liable ro Coſts, but to no other Puniſhment; He is not Guilty of a Crime, nor is it 
* of the Court that has the proper Juriſdiftion. <5 1 
tuttheſe Men were Guilty of no Miftake, the Point of Law was ſettled by the Judgment 
of that Contt, which is allowed to be the laſt Reſort, ant} this will continue to be the Law, 
kill it be alter'd by the Legiſlative Authority, They ſaw their Neighbour quietly and ung 
lefted reap the Fruit of the Judgment he had obtained, and yet for purſuing the ſame Rem 
dy, they are Condemned to an Indefinite Impriſonment, during the Pleaſure of the Houle off 
Commons. * | | R | 3 


| 
| 
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( 2+) | | 
This Method does introduee an Uncertainty and Confuſion, never before known in Zngland. 
The mot Arbitrary Governments cannot ſhew more Dirett Inſtances of — and Oppfe ſſion. 
The Point of Law is Judicially Settled, and yet the Houſe of Commons take upon them to 
2 Men by Impriſonment, foi Endeavouring to have the Benefit of what is io Eſtabliſhed 
La. | 2 1 ; ; - wo a 
We humbly obſerve to Your Majeſty, That the fuft thing hey Alledged in the Warrant of 
Commitment, as the Offence of theſe Five Perſons is, That thoſe Actions were brought. con- 
trary to a Declaration of the Houſe of Commons. | q 
Ik was never yet heard (when there was a Houſe of Lords in being, and a King or a Queen 
upon the Throne) that the Mouſe of Commons alone claimed a Power, by any Declaration of 
eirs, to alter the Law, or to Reftrain the People of England from taking the Benefit of it z 
Nor have their Declarations any ſuch Authority, as to Oblige Men to ſubwit to them at the 
Peril of their Liberty. . | | 
IF they have ſuch a Power in any Caſe, they may apply it. to all Caſes as they pleaſe ; for 
when the Law is no longer the Meaſure, Will and Pleaſure will be the only Rule. 
+ The certainty of our Laws is that which makes the Chief Felicity of Engliſbmen; But if the 
Houſe of Commons can alter the Laws by their Declarations, or (whichis the lame thing) can de- 
prive Men of their Liberty, if they go about to take the Benefit of them, we ſhall have no 
longer Reaſon to boaſt of that part of our Conſtitution. | 
1 he next thing Alledged in the Warrant is. That the Commencing and Proſecuting theſe. 
Adions was a Contempt of the Jurifdiftion of the Houſe of Commons 
Such a Juriſdition was never claimed by the Houſe of Commons, till upon this Occaſion, 
and if this Novehy of a Juriſdifiion be Founded on. their New Authority of Declaring, they 
will Stand and Fall together. ; | 
The Houſe of Commons have for a long time Exerciſed a Juriſdiftion over their own Mem- 
bers, by Allowing or Diſalowing their Elections, as they ſaw Cauſe. But they have never be- 


ore Eptertained a Notion, That they had a Juriſdiction over their Electors, to Determine (f- 


nally and excluſively of all other Courts) the particular Rights of thoſe to whom they owe their 


"Your Majefties Royal Writ Commands, That the ſeveral Electors make Choice of Perſons to 
Repreſent them in Parliament, in order to Do and Conſent to ſuch Things as ſhould be Or- 
dained there, Relating to the State and Defence of the Kingdom and the Church, for which. 
the Parliament is called: And they Obey the Command in proceeding to Chooſe Members for 


| the Parliament then Sammoned ; but neither the Writ which. requires them ta Chooſe, not the. 


Indenture by which the Return is made, Import any thing whereby it may be inferr'd, That. 
the EleQors put into the Power of their Repreſentatives their ſeveral Rights of Election; to be 


| Enally Diſpoſed of at their Pleaſure. 


It was an Intereſt veſted in them by Law before the ien, and which the Law will pre- 
© ſerve to them, to be Exerciſed again in the like manne when Your Majeſty ſhall be pleaſed 


0 Call another Parliament. | | 
| Ir was not poſſible for the Electors to ſuſpect, that ſuch a Pretence would ever be ſet up by 


| their Repreſencatives, when in the Courſe of ſo many Ages, the Houſe of Commons had never 


bon them to Try or Determine the Right of any particular Electot, unleſs Incidently, 
is onder to Decide a Queſtion, of the. Title of ſome Member of their own Houſe to 
Sit among ft them. | | 7 Is. | 
The Rieht of EleRion is a Legal Intereſt-incident to the Freehold, or. Founded upon Cuſtom, 
or the Letters-Patents of Your Majeftics Royal Anceſtors, or * particular Acts of Patliament, 
end muſt be Tried and Determined like other Legal Intereſts : And this Confideration does 
manifeſtly. hew the Abſardity of pretgnding, That ſuch Rights can be Decided by the Houſe 
Fot Commons, where there is neither a Power of Adminifleing an Oith, in order to diſcover 
the Truth, nor a Power of giving Damages, which is the only Reparation the EleQor is capa- 
Pls of reeciving in ſuch a Cite. [herefore, if the EleQors, when wy are Deprived of their 
ight of EleQion would 


And: 


K — 


Rights, have no place to Reſort to, but the Houſe of Commons, the 
Phe >-Kight without, a Remedy, which indeed is no Right zt all. 


{ 
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And it is put into the Power of the Officers, who have the Return of Members to ſerve in 


Parliament, to Reje& the Votes of as many Electors as they pleaſe, without being Liable to 


make any Reparation-m Damages to the Parties ; which is a Notion not very likely to preſerve 
the Freedom and Impartiality of Elections. | | 

The Third thing Alledged againſt theſe Men in the Warrant of Commitment is, That by 
bringing theſe Actions, they have broken the Friviledge of the Houſe of Commans. 

A Breach of the Friviledges of Parliament is certainly a great Offence; and of all others, the 
Houſe of Lords ought to be the laſt, who ſhould go about to Leflen or Excuſe it, as having A 
* Iatetreſt with the Commons in the preſervation of the Priviledges of Parliament. + 

Put however, it might ſeem the Intereſt of the Lords to be ſilent, while the Houſe of Com- 
mons ate ſetting a- out new Pretences of Priviledge, becauſe they may ſhare in the Advantage g 
Vet we think it our Duty and our Intereſt to do all we can to preſerve the Conflitution entire, 
and not to Sit quiet, When we ſce Innovations attempted, which tend to the Diminution of the 
Rights of the Crown), or to the prejudice of the Subject : Becauſe the beſt and ſureſt way to 
preferve the Rightful Priviledges of Parliament, is to abide by thoſe that are certain and known, 
and it is not \n the Power of either, or both Houſes, to create New Priviledges to themſelves. 

It never was thought a Breach of the Priviledges of Parliament, to proſecute an Action againſt 
zay Man, who was not Entitled to Priviledge of Parliament; and therefore, ſince the late Con- 
ſtables of Ayleibury had no Title to Priviledge of Parliament, at the time when thoſe Attions 
were —— or Proſecuted, we cannot imagine upon what Foundation, the purſuing theſe 
Actions can be Voted a Breach of Priviledge by the Houſe of Commons. 

It ſeems very neceſſary it ſhould be known upon what Rule this pretence is grounded, That 
the People of England may be qt a Certainty , and ſee ſome Limits ſet to the Claims of Privi- 
ledge.” To ſerve the turn, it has been ſaid, There are Priviledged Caſes, as well as Priviledged 
Perſons, but no Inſtauce has been produced whereby this Diſtinction can be applied to juſtifie 


theſe Commitments. | 
gh upon falſe Retarns and douhle R. eturas of Members to 


- Actions at Common-Law have been brou 
ſerve in Parliament, as in the Caſes of Sir Sams! Barnardifton, and Mr, Onſlow, which proceeded to 


Judgment, and a Writ of Error was brought in One of them, and the Plaintiffs could not prevail in 
either of thoſe Suits ; and yet it was never pretended, That the Commencing or Proſecuting 
thole Addons was a Breach of Priviledge of Parliament, nor were the Perſons concerned in them 
Impriſoned or Cenſured, though there was a much greater Colour for ſuch a pretence in thoſs 
Cales ; becanſe the Queſtion there directly concerned the Right of Sitting in Parliament, and 

thoſe would have been indeed Privil-dged Cafes, if any ſuch Diſtinction had been 


conſequently | 
once thought of in thoſe Days : Whereas in the Actions brought by theſe Five Men, neither 
the Plaintiffs nor Defendants, were Members of Parliament, nor did the Actions relate in any. 


manner to the Right of Sitting there. | 
The Opinion of the Houſe of Commons at that time, was very different from what it is now. 
When the Judgment of the Kings-Bench (where Sir Matthew Hale Sat then Chief. Juſtiee) 
whcih paſſed in favour of Sir Samuel Barnardifton, That the Adion was Miintainable, was Re 
verſed in the Exchequer-Chamber, the Houſe of Commons was fo far from thinking it for their 
Advantage, to have their Members deprived of the Benefit of the Common-Law, That in e 
Year 1679, a Committee was appointed to enquire touching the Aeverfing that Judgment, | and 
by whoſe Procurement and Sohcitation, and by what Ways and Means, the ſame was Reverſed, 
and the Names of the particular Judges that were concerned: And when afterwards that Jad 
ment in the Exchequer Chamber was Affirmed in Parliament, the Mouſe of Commons never thought 
themſelves ſecure againſt the Carruptions of the Officers, who were to take the Poll; and make 
Return at Elections, till they had got an AR in the Seventh and Eighth Year of the late King, 
which gave a Remedy in Weſminfler Hall tor Falſe and Double Returns; fo little cone 
were they in their own Caſes with che Juriſdiftion of the Houſe of Commons, and the Remedy to 
Sw which now they ſo fiercely contend, their Electors ſhould entirely Acquieſce in 2 


be had t onte 
And we cannot but think it manifeft Partiality in thoſe Gentlemen, to go about by ſuch violeng 


Means, to deprive their EleQory of Recovering of Damages, when they are wrong'd in being 
deprived of giving Votes, ſince they thought it neceſſary for themſelyes to have chat Ades 


tage, when they are injured in their own EleQions, | B 2 The 


_ - A | 
| __ oP theſs Unfortunate: Men have not ended here; and che Rights of the-Free= 
Born Subjects o! England, have teccteed a further and no eſs dangerous Wound in their W 


mn | x 1 = | 0 þ | 1 
Theſe Five Men having endured s long and chargeable Impriſonment, and deſpairing of their. 
"Kibetry any other we were Advifes to Sue out Writ x 4 Hebeas Corpus Returneble in Your. 

Majeſties Court of Queens Bench, hoping to obtain their Diſcharge by che halp of chat Court, 

bete the 3 ought to de given according to the Laws of the Land, without regard to 

Votet, ot arations} or Commands to the contrary e Bur this Endeavour proved unſuo , 
ful, end they were Remanded to Newgate by Three of the Judges of that Court, owes 
the" Opinion of the Lord Chief-Juftice Hot. 4 | 
emal nor preſume 16 offer any Opinion to Your Mejeſty, upon Occaſion of this. dug: 

Went, at d becauſe it is not regularly brought before rhe Houſe 5 And we only. mention. 

its becauſe the Houſe of Commons took ſuch Offence at the bringing theſe Writs of Habeas Cor- 

, That on the Twenty-fourth of Febrgary laſt, they Voted, That whoever had Abetted, Pro- 

morteds Covatenanced or Aſſiſted, the Proſecution of. thoſe Writs, were Difturbers of the Peace 

at the Kingdom, and had etideavenred, as far as in them lay, to-Overthrow the Rights and Pri- 

V3 the Commons in Parliament. ; IC: $778 5h * | Neun. 
This is a very heavy Charge, and if it be ſo Criminal a thing for a Priſoner to pray « Habeas. 

* Gras iv does net only affe rhoſe who ate at preſent concerned, but ought to touch every 
Commoaner of Ela, in the moſt ſe nſible manner, | > v4 . 
Liberty of Perſon is of all Rights the moſt Valuable, and of which, above all other things, the 

is mo Tender, and has Goarded with the greateſt Cate, having provided. 

in of feveraÞ- kinds; for the Relicf of Men reftrained of their Liberry upon any Pretence, or 
by-any; Power whatfocver ; that fo in every Caſe they may have ſome to Relorr to, where 

an Accovar may be:taken of the reaſon and manner of the Impiiſonment, and the Subject may. 

nd proper Relief according to bis Caſe.  _ | ADS: 6,7; f 

bine whatſoevertdoes put an Engliſbman into ſo miſerable a Condition, That he may not 

endeavour, in the Methods of Law, to obrain his Liberty; That he may not by his Friends and 
Suriout 2 Habeas Corpus, and have the Aﬀiftance of Solicitots and Counſel, to Plead bis 

Cane before:the Court where he is to be ; ES. rens 
#he Court is bound by the Law to Aſſign him Counſel, if there be Occaſion, and to give 

— upon his Caſe, as it ſtands upon the Return of the Habeas Corpus, and to Remand, 
charges or Heil the Priſoner, as the Cauſe of his Commitment appears there fufficient or in- 

ii Laws. And if what is Alledged as the Cauſe of Impriſonment appears to be ne Crime 

for . it * pe: een 1 ho made the Commitment that eawetcnſc that Court 

! iſoner. 1 2 23 * 25 „% „ 15 At $4 ' jzh +3 

This is the Law of Zz2/and : But according to theſe Reſolutions of the Houle of Commons * 

ife Man has rhe Unhappineſs (tho* through Ignorance or Miſtake) to do an AR which ſhell be 


on 
ce 
to 


. ; 4 
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i cp up 
* ape been Caſes, where Petſont eommitted 
the Houſe of Loads, eren Me 2 1 
| ht before the Court of Kings. Bench, arid their 
L have been heard on their behalf: Aud yet no cenſure ever paſſed upon them for theſe- 
Been obtain theis Liberty, or pen their Agents, Lolicitors or Counſel | The: — 
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* 
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e 
The Houſe of Commons formerly ated with more reſerve op 
Liberty ot the Subjeft ; For ia the Year 1680, when a Writ | | upon 
the Setjeant at Arms attending the Houſe of Commons, in the behalf of Mr. Sheridon, who flaad'i 
Committed by: Order of that Mouſe } After the Houle was made acquainted, That ſuch a Weir 
was (ſerved upon. cheir Officer, and had enired-into very long Debates upon the Matter, | theys 
did not thing fir to _laterpole, nat to 99222 upon the Perſons concerned in procus - 
ing the Writ, or in appearing in behalf. of the Ptiſoner 3 But leſt the Serjeant at Arms at Li 
berty to obey the command of the Habeas Corpus , which he did accordingly,;/by carrying his, 
Priſoner before the Judge, where the Habeas Corpms was roturmable,.,..- +» 7 : 
The Houle of Commons have in former Ages (hewn a greatandfteady Concern for the Free«+ 
dom of the Perſons of their Fellow-SubjeQs + And upon their Petitions, many Excellent La. 
liave been made to protect Liberty againſt all unlaw ful Reſtraints by any Authority, even that f 
the Crown: But now it is inſiſte q, that their own Impri ſonments are out of the Reach of thoſe: 
Laws, and their Legality not to be examined. WR 1. Far Hl LIES 
In the Third Year of the Reign of Your Royal Grandfather, the Houſe of Commons made a+ 
Noble Stand for the Eagliſh Libertics, and ſhewed by undeniable Evidence, That the cauſes g 
the [mpriſonment muſt be Expreſſed in all caſcs, that ſo it might appear, upon the Return ofthe” 
Habeas Corpus, whether they were ſafftcient in point of Law. - - 1 4 nos 45 
It could not then have been imagined, That the Succeſſors of thoſt Men would ever have: 
pretended to an Arbitrary and Unlimiftted Po wer of Deprivitg their Fellow-Subjets of their 
Liberties, or to Vote it to be Criminal ſo much a8 to enquite into the Validity of their Com- 
mitments. : AM" R 1 12 „ 
Tbere is another Oecaſion of Offence, which the Houſe of Commons: have taken againſt N. 
Paty and be Oviat, T wo of theſe Friſonets, Who thinking themſolvrs wrong d in their being 
Remanded to Newgate, by the Opinion of the Major Number: of the 8 the Court f. 
Quecens-Bench, bumbly Petitioned Your Majeſty for a Writ of Brrot, in to wing 
| Jadgment before Your-Majefty in Parliament : And it ia certain the guhjett is neter Son : 
. any Judgment, till he comes to the laſt Re ſort fixed by Lai in that Cafes e 
The Houſe of Commons being luformed of theſe Peritions, came to a Reſolution, which they 
laid before Your Majeſty, That the Commitments of That Houſe wete not Examimablis in any® 
other Courts whatſoever 3 That no Weit of Error. lay. in this Caſe; And thet as they hid . 
preſſed their Duty to Your Majeſty in giving Diſpatch to the Supplies, ſo they bad an Sd, 
Gonkdence in Your Majefiys -T hat+ You wonld not give Leave tor: the |bringiong any Wut f 
Rreor.. „ uot d enten rel ws ei be. (25201, AR 
The Firſt Poſition in this Vote is very General, and the Conſequenees of it are plain, 4f . 
Commitments of the Honſe of Commons are Examinable in no other place, then no Man id 
 Enoland, how Innocent ſocvrt, is ſecure of his Liberty longer than the Houſe of Commons 
pleaſes 5 And Men may br allow'd at leaſt: to Wich chat it were not fo, tho) they may have 8 
very high Opinion of the ſuſtioe of chat Hounſe.i HO 
It has been held as an undeniable Maxim, That_whoever cxcentes an Thepel Command, to td 
Prejudice of his Fell w- Subjects, muſt — 3 


for it to the party 'Grieved.."' - 

Let u be ſappoſed then, That an Action of Faſe lmpriſonment was bronghr againſt the G- 
jeant of the Honſe of Commons, and that the Defendant juſtifies his taking the Plaiatiff n . 
Rody, by vrrtue of 4 Warteut of that Mouſe, andat appear upod the Face of the Warranty Ther 
the eauſe of the Commitment was no ctime in Laws: and the Plaintiff Domuts, what maſt (he 
har, do in ſueh a caſe:?-Will-ir be le for: chem to died Examming into the Commirmenty 
and lo give-Judgment one way or other 2 Or can it be pretended; Theta Writ ot Brretr m 
not be apon-fach a judgment 4 Andis not the Caurt, before which tbe Weit of Brror 
is brought, under a Neoeſſity to do j uftice theraapon;' as the Law Regures' eee + 68 
As to the Second Thing they have taken upon them to Aſſert, Thar no Wric of Error lies in" 
thecale { We Am te Your Majeſty with grout Adfirances. That: by-our Conftiration the Houſe * 
of. Commons hive n Right or pretence to Determine-whertbeo that bo: fo: o nar ThedRight” 
ol ndging when a Writ of Egror ib properly brought, is by: Law: entrafted to that Court we. 
whzeh. the: Writ of Error is: dice fied ;- and 2hctefers we | ſhall not at preſent ſay any rhinp "162 


F 
= . 
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685 | 
on Majeſty in an Extrejadicial and before' the. proper time, as to that point, Whether « 

rit'of — — - 33 for Remanding Priſoners upon a Habeas Corpus, can be 
maintained. s - 8,09 x 


> Which way that Queſtion will be Decided hereafter, when the Writs of Error are Returned 
into the Parliament, is not at all Material, in reſpe& to the petitions of the Priſoners which now 
he before Your Majefty * For unleſs Your Majeſty be pleated to Grant the Writs of Error ac- 
cording to their Prayer, che Matrer cannot come to the proper Deciſion in Parliament, and 
ice will be manifeftly Obftracted.- = | 1 | F 
Whether the Writs of Error ought to be Granted, and What ought to be done upon the Writs 
of Error afterwards, are very different oo The only matter under Tour Majefties Conſi- 
deration- is, Whether in Right and j uſtice the Petitioners ate not entitled to have the Writs of 
Error Granted. | 
>» We are fare the Houſe of Commons, in the Year One Thouſand Six Hundred Eighty nine, 
was of Opinion, That a Writ of Error, even in cafes of Felony and Treaſon, is the Right of 
the: SubjeQ, and ooght to be Granted at his Defire, and is not an Act of Grace and Favour, 
which may be Denied or- Granted at pleaſure : 80 that as far as the Opinion of the Houſe of 
, "Commons ought to have Weight in ſueh a Queſtion, (whatever the preſent Opinion of that Houſe 
they then thought a Writof Error was the Right of the Subject in Capital caſes (where only it had 
Deen at any time doubted of.) 5 | nden 
But chat it is a Writ of Right in all other Caſes, has been Affirmed in the Law- Books, is- veri- 
fied by the Coaftant Practice, and is the Opinion of all Your preſent Judges, except Mr. Ba- 
ron Pr.c:, and Mr. Baron Smith, ; | | 
Te Laws for the beiter Protection of Property and Liberty, has form'd a Subordination of 
Courts, thet Men may not be finally Concluded in the firft Inftance : But this is a very vain - 
-Inflicaciod it chey be left precarious in the Method of coming to the Superior Court. 
All Suits are as well az cartied on, by the Authority of Your Majefties Writs; and the 
je has a lik- Claim to all of them, + 5 
Petition. for a Writ of Error Keturnable in Parliament, is only Matter of Form, and Re- 
ett ro Four Majefty (like the Peritions which the Speaker makes in the Name of the Commons, 
at the beginning of every Parliament, for thoſe priviledges which they do not believe to depend 
* mes to-thoſe Petitions) and is no more to be refuſed than any other Writ through- 

- Our - ” 4 [ 1 | . 
Io uin the contrary, is to allow an Arbi Latitude to intercept Juſtice, and to make 
it upon Private Advices, and 5 Herber any Cauſes at all 
fall be brought to Judgment before the High-Conrt of Parliament. | rife. - 
© -— Theſe — — ed, how extremely Surprizing is an Addreſs from ſuch a Body 26 

the Houſe of Commons, That Your Majefty would not give Leave for ſuch a Wit. - | 
 And-no leſe Surprizing is what they Inſinuste, as the Reaſon of their Confidence in Your 
Majeſty, that You w hearken to ſuch an Addreſs, That they have given Diſpatch to the 
es: They proceeded ſurely in the Matter of the Supplies with a Nobler Aim; - for the 
Safety of Your Majeftics Crown and perſon; and for the Delivering the Kingdom from rhe 
— ot Frewch Power, employed to ſet an Unjuſt- Pretender upon Your M. jeſties 
ne. | "EP a | oF _ 9 | 


| Tbeſe are good Reaſons for Di fin of the Peoples Mo * Their Liberties; andall that 
— * to eee Ton = — _ 88 and they have uſed 
to f is Money for: the Defence of Liberties and Proper- 
. 
Dun chis is the firſt rime « Houſe of Commons have made uſe of their having given the peoples 
why. thePrince:ſhould deny Writs of Right to the Yubje&, obftrut the 
and-depgive them of their Birth-Righrs, a. 
wenty ſinth Day of F » the Hooſe of Commons proceeded to'carry on their: 
te greater Extremities, and Voted, That the Gentlemen who pleaded as Counſel for- 
— — — fey — — 
| were gwity.of a Privilege, and order d them to be taken into 
Sha — | 3533 


— 


. 


* 


made difficult by an unresſonable Addreſs, the Houſe of Commons rightly apprehended, That 


im. The ſhifting of Men from one Ptiſon to any. other, while om are uſing Means in a Courſe of * 


he ſame Day, which we have alrcady mentioned to: Your Majeſty. 


: (C7) 2 
This ſeems to be ſo great an Exceſs, that it is hard to find Words proper for Expreſſiag ity 
When Cromwell committed Mr. Maynard to the Toer for aſſiſting one Coney as his Counſel, up». 
on a Habeas Corpus, a Celebrated Author expreſſes the Deteftation due to ſuch a Fat in theſe * 

Words : «It war the higheſt act of Tyranny that ever was ſeen in England; It was ſhutring up } 
« the Law. it ſelf cloſe Priſoner, that no Man might have Relief from, or Acceſs to it.” ' 
— 


But as ſtrange and unſuſtiflable as this appears, we beg Leave to take Notice of another t 
yet more irregular (if it be poſſible:) While the Matter was depending before Yoar Majeſty | 
on the Petitions for Wrirs of Error; after the Houſe of Commons had made an Addreſs to Your” © 
Majeſty, That Tou would not give Leave for the bringing Writs of Error; after Your Majeſty : 
had, by Your Gracious Anſwer, fignified ro them, © That this Matter relating to the Courſe of © 
Judicial Proceedings was of the higheft Importance; and therefore Your * thought it ne- I! 
« ceſſary to weigh and conſider very carefully what was proper for You to dog and after they 
had Vored to 5 this very Anſwer of Your Majeſty's into conſidetation : The Da following: 73 
they order'd the Five Priſoners to be removed from Newgate, and taken into the culled of the» | 
Serjeant at Arms attending the 'Houſe of Commons; and this Order was Executed at Midnight, 
with _ > > 09 1 papratie Severity and Terror, as has been ſeldom exerciſed towards the grea- | | 
reſt Offenders. * #5 Ha to x >; 

Your Majeſty is the only proper Judge how highly diſreſpe&ful this Action is to Your Royal 
Perfon and Authority. 14 4 * 41 | | 

But it concerns us to fay, That ſuch a Proceeding tends ditettiy to the Depriving the petiti- | 
oners of that Jaftice which they were endeavouring to obtain by means of the Writs of Error. © 
While Your Majeſty was deliberating how to put an end to a Matter, which they only had” 


flice would prevail with Your. Majeſty over all other Conſiderations , and therefore (as fir as” 
poſſible to diſappoint the Priſoners, of the Fruit they expected from theſe Waits of Error hen? 
granted) they — them in the mean time to- another Priſoon. N NE 
This Practice of removing Priſoners from one Cuſtody to another, has been ever” complained+ 
of, as manifeſt Oppreſſion, and moſt evidently Deſtruttive of the Liberty of the Subject: Ir is 
Miſchief provided againſt in expteſs Words, by the Act made in the Reign of Your Royal Un, 
cle —_ Cbaries the Second, For better Securing the Liberty of the Sub jed; That if any Perſon be- 


| 
ing 2 Subjekt of this Realm, thall be Committed to any Priſon or in Cuftody of any -Othcer® | 
whatſoever, for any Criminal or ſuppoſed Criminal matter, That the Perſon ſhall not be remo- 
ved from the ſaid Priſon or Cuſtady, into the Cuſtody of any other Officer (unleſs it be by Haw Þþ 
beas Corpus, or ſome other Legal Writ ;) and this upon the grear Penalties mentioned in that A 
The Penalties in the Act were New, but the Law of England was the ſame before the making” | 
i 


T 
Sn - 
: 

4 


Law to recover their Liberty, is inexeuſible Cruelty, and againſt the plain Rules of Naturel Jus 
flice, for by ſuch Artifices, Impriſonments however unlawful, might be made perpetual, and the | 
Subject as he was at the point of being Diſcharged Mom one Priſon „might be wWiuhout end te— 
moved to another-. n ö * bs > 2 £08 
May it pleaſe Your Majeſty, Lom Dutiful Subjects, the Lords Spiritual and Temporal, were” 
fo ſolicitous to avoid any thing whigh-+might give a. pretence co interrupt the neceſſary and 6arly* 
Proviſion for the War; in 2 to improve the wonderful Succeſſes God had gien to Your” 
Arms, That tho' they were ſenſible the lmpriſonment of theſe Men, io the mantier', and upon > 
the pretences above-mentioned, was a manifett a tempt to Elude the Judicature of Pailiament, aud» 
of pernicious Example to the liberty and property ot the SubjgR, yet they forbore to take Nos 
tice of it, "till they were in a manner enforced by Petitions from the Priſoners, "preſented then 
Twenty fourth 7's Febraary lait, and by the unjuflifiable proceedings of the Houſe of Commons * 


= i | 


But then the Lords found it abſolutely Neceſſary ,. xo.cnter into a Conſideration of the whole 

Matter, as it appeared to them; and upon the T-wenty-ſeventh of February they came to the "3 
following Reſolutions. 0 eras nn in wats bs het | Nang 

Reſokvedy That neither Houſe of Parliament have Power by any Vote or Declaration; ous 

nnen el a de > #35, n N 2 
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- 89 | 55 
not Wirrented by the known” Law and Cuſtom of 3 
eman of you apprebends himſelf to be Iron, has a Righe 


and Proſecuting an AQion at the Com- 
FI any Perſon whd is nor pore to pri ege of Parliament, is no breach of * 
ri Parliament. 
vii tung to the Prifon of N 


, That the Moofe of Commons in commi Joby P 
** Oviat, Fobn Paten, Henry Baſt, and Daniat Horne, tor Cotamencing and Feotecming # 


105 themifctves new Priviſ#pe 


Leeden Thiat every Fi 
Teck Redrefs by Aion ar Law, and chat the Commencin 


the EleQion of Members to ſerve in Parkiement, upon pietence that their ſo doing was contra. 
xy fo a Declatation, a contrmpt bf the Jarildiflion, and 4 Breach of the privilege of that Houſe, 
have Aﬀoncd to themſelves ifone 2 Legiſlative: Authority, by. preten 
of i Law to their Dechtarion, bave Chimed S not A regency y the Conſtitution, and 
thaye"Aﬀamed' a New privilege, to which they can ſhew no — 8 * Law end Cuſſom 
of Parliaments, and hive thereby, 28 fat us in them dies, fubjeGe ights of Engliſomen, and 
the mx of their perſons, to the S_ dre of 5 of — — * 
_""Rofolved, That every bras who is Fimpri y any rity w ver s an un- 
ubted Right, by his Fi Sh or Friends, to a ply for, and obrain a Writ of Habgas pers, in 
der to pfocure His Liberty by due courſe. of 
f eee That for the Holte of Commons to — th or 22 any Perſon. for affifting a pri- 
Prog fo procure à Writ of Habeas 3; or by Vote, or 0 8 © to deter Men from Soliciting, 
ting, of Plezding op6n fach Writ of Habeas in behalf of ſuch Priſoner, is an Attem 
1 rous Conſequence, a French of the many er- Statutes provided for the Liberty of = 
> and of pernicious Eximple, by hich fue ever e neceſſary Adee to the Priſoner upon a 
Commitment of rhe Houſe of Commons which eee Sp all 83 
by any Authority Whatſcevef. 


12 That e hen « Wir of Grace, bo of 2 | got to be 
nyed to t when do "at waning ei — uliame 
een on Geer of } uſtiee go 

"Theſe Keſolntions Fore delivered to 3. Commons at — napiryyoa the Twenty-cighth af 
February, and they took time to conſider" of them "Till the Seventh of Adarch, upon which Day, 
ar their ee od Conference' was had, end tho' it was too Appatent by what was der 
Kirered by the Cominons at that Conference (which confifted of injurous Inveftives againſt the 
Hodle o 1 * and lions Recitals of Precedenty, in no ſort applicable to the prefent 
| ir Hom og entree oh to 'provolie the Lords to ſuch a „ migbt N. 

to ert 


ence, or by ig thee Pre e new Matters> to I-14 
to any Ifge durin 


to ſuch a length, 3s tight 2 
: Yet e ed a Free Con which ee 


We are fo deſirous that Your 
22 te this Diſpute between the Two F- 15h that we Humbly, beg leave to anner to this ous 
pre 


ſentation, what paſſed at the Firft and Second Conferences; and alſo (as far as we have 
Bing info {ttt u tithe) — ſubſtane of what wes faid at the Reer Con- : 


of recs 

ence, and in our Debates, in maintenance of the Re ons of the Houſe of Loods. 

Bur we take it to be a min og Agrees on us, to obſerve to Your Mdjefty' the many 

der in which we have been feated by the Houfe of Commons at theſe Conferences 5 ſo that 
from thence Your Majefty, according to Tout great Wiſdom, may judge te what ſuch 4. 
s ings do veturall ed Th They fold us, That the ſotjearure of the Houſe of Lords was unac- 
3 ia its Foundation, 26 in conſiſtent with the Cunſlitution If they mean it is 0 Aa. 
Vent, that no account can be given of irs Foundation, it is true, bor there 1s reaſon; to belieye 
« began with the Monarchy, and we afe fore it hes coutiaued without interruption unleſs dutin 
that Uobappy Interval, when « prereaded Houſe of Commons deflioyed' the Church and 


: | Hdfonarc © has laffed, this: Judtestarr as cx with ity and formed a noble and neceilas 


5 1 with the Conſlitution. 


* 
* 
P 


be mede fully acquainted with all the paſbgesre- 


, and cherefore theſe Gentlemen will hardly be believed , ſo long an Experience, 18 f 


at the Common-Law, againft the late Conſtables of Syieibury, for not allowing their Vote in 


to Attribute the Force 


I 


4d. 


by, as well as the Houſe of Lords: many Ages as the Conſtitution N 


* 


| upon at is for the Gaod of the Kingdom : For. this Reaſon the Lords had," in a very lol 


"in the Legiſlatace which is placed in the Lords: But thivis the Firſt Time they have Pablichel 
| = 


| jos Gentlemen who hid 


A. 


UOg)- | 

They alſo charged the Lords ig dire& Terms, wich blurping'Hhe Heiting Appeals, ich walz 
ing Advances u 25 the Conſtirution, with eontriving to bring Liberty and Property inca,the 
bottomleſs and Inſatiable Gulf of, the Lords ſudicature, and with direct Reproaches as to che mane 


ner in Which thit Jadicature has been exerciſed, and in the moſt contemprucus way told us; Tae 
forbore to mention the Inftances, becauſe. they hoped we would' Reform: ASS 
We defire no other Judge but Your Majeſty, how ſach à Treatment af us becomes theſe Gene 
tlemen, and we dare pen to all Your Subjects for Witneſſes of the Irreproachable matiner- of * 
adminiſtring Juſtice in the Houſe, of Lords. 4 40 Ft) | 
We hope the great Diſpleaſure the Houſe of Commons has conceived againſt us, may 
of ſome real Seryice, and of uſe ful Caution to Your: Majeſty, for it has drawn them direaly to 
own { what was but too vifible before) that they ace aiming at more Power, and a larger have 
"of the Adminiſtration than is truſted with them the Nature of out Government, They di- 
realy Complained, That by the Conftizution,the, adicatare in the laft Reſort, was not placed 
in the ſame Hands with che Legiſlature, tho" they cannot. ſhew it to be ſ in any Country 
' where the Government is not Arbitrary, and the Princes Will the Law, They have been long 
endeavouring to. break-in upon the Lords ſhare in the Legilature, of which we could mention 
too many Inſtances to Your Mijeſty. From an Ancient claim, That Aids to the Crown arc to 
begin in the Houſe of Commons, and that the Lords could not altes the” Sums,” they have "of 
late Years pretended (, but without any Reason, and againfi the known. Uſage of Parliamenrs J 
that we could make no alterations in any parts of a Maney-Bill, tho“ it have no relation to this 
money: And upon that Foot, when they have. had a mind to get any thing! paſſed into u Lam, 
of the res ſonableneſs of which they have deſpaized to g onvince the. Lords, they have tach u de 
to 1 Money- Bill, in order to put the Crown and the Lords, under that Unksppy Necethty, Ele 
ther to agree to a Law they might think prejudicial to the Public, or to Tele the Money which 
perhaps at that Time was abſolutely — — to the ſaving the Kingdom. 
By this Method they Aſſume to themſelves the whole Legiſlative Authority, taking in Effe& 
the Negative Voice from the Crown, and Depriviag the Lords of the Rigbr of Deliberati 


Magner, Reſolved ond Io ſach Impoſitions for the future, let the 'Iraportaniee of the 
Dill be neyer ſo great. is Reſolution was. well knowa, and yet ia this preſent Selflion ( 
eppexrs by the Printed Votes of the Twent eighth of November laſt) a great Number of the 
4 of the Houle of Commons, to the manifeſt Dauger of Diſappointing the Supplies of 
the Year, which muſt have been the Ruine of che whole Gonfederacy, and Delivering up of 
Europe into the Hands of France, made an Attempt to Tack to the Land-Tax a Bi which 
had been Rejefted in Two precedent, zefſians of Packament RY 
Thus the Houſe of Commons have formerly ſet an Foot ſeveral: Artergpts, againſt that hare 


their Defire, to be let into the TJadicature of Parliament. | 
Whatever jthey would inſinuate upon this Occaſion, ; we defire not to meddle with the Choice 
of the "Commons Repreſentatives, we willingly leave that Matter where it is, and in what man- 
ner it is Exerciſed there; How Impartially.and how Steadily is fo well kndwn by Experienet 
to mot parts of the Kingdom, and ſa — —e that the Pevple will be 
deſitous their Eftaces and Properties ſhould be Subject to ſuch Dererminarions, 4 
It is dot Rtrange the Be ended without Succeſs, when the Commons came to it 
with ſuch à Temper as appears by the Votes of. the Eighth of Aarch made after they them 
felves had conſented to the Free : Conference: If thaſe Votes had been Publihed ſoon coughs 


ir would have fully convinced the Larda, how vain- a thing it was to Conſer with them further 
n the Matters in Debate at the former Confetences 5 For not Content with whit they ha# 
dong before, upon Information that their Serjcant had been ferved with Two Wrirs of Hibeas > 
Corput retarnable befare EN Keeper, in. bebalf of Mr. Adontague and Mr. Denton, Two of * 
been, of Counſel wich the Five Priſoners, they came to « Reſolutions 
That, no Commoner Committed by them for Breach of Priviledge or Contempt of che Hong 
ee. b PP Corpus, mag to 42 2 udicature, 3 thei 
mtv make no Return, or yield a edience to Writs ; and that fach refalal 3 
he the” protection of the "Houſe of Commons. oe > . K 
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Ir has been always held the undoubted Prerogative of the Crown, to have an Account of the 
$ Reaſon why any SubjeQ is deprived of Liberty andi it has ever been Allowed, that by the known 
Common-Law, it is the Right of cvery Subjekt. undet reftraint, upon Demand to have his Writ . 
| of Habeas Corpmy, and thereupon to be brought befote ſume proper Court, where it may be Exa- 
mined whether he be detained: for: a Lawful Cauſe : And the Statures made in the Reign of 
Your Royal Grandfather, and Your Royal Uncle, have Enacted, That in all Caſes, Writs of Ha- 
Sea Corpus be granted and obeyed by the reſpective Officers upon great Penalties. | 
Dut theſe Votes import a dite Repeal of thoſe Laws,. as to all perſons Committed by the 
Honſe of Commons. I on 2 DT | ü 
- Itis no longer worth Dulputing, Whether a. Pei ſon Committed by them, tho” for a Fadt which. 
appears to be both Law ful and . 0 may be Delwered by any Court; for by this New. Law. 
ke ſhall never be brought thither, and the Sergeant is not only Warranted, but Commanded 
openly to contemn Your Majeftics Royal Writs of Habeas Corpus, brou ht upon the Ad of the. 
One and thirtieth of King Charles the Second, which is an Invaſion of Your Prerogative nevet 
before heard of in England... - | . [ 
G Your Majefiy does not Claim an Authority to protect any of Your Officers for Ciſobeying 2 
known Law. The Habeas Corpers Act. in times of eminent and viſible Danger, was in the Late 
/ Reign ſuſpended by As of Parliament for ſome ſhort time, and yet (fo lacred was that Law 


held) that thoſe paſſed with great ReluQtancy, and One of the Atgoments that preyailed: 
moſt for. agreeing to that Temporary Suſpenſion was, That it would be an anan{werable Evi- 
dence to al futute times, that this Act could never be NE atrerwards by say leſs Autho- 
rity chan that of the whole Leziſlature Bat we ye to tee 2 Hauſe of Commons take upon 
them to fy this Law by a Vote. . | | 

They Ordered, That the Lord-Keeper of Four Great-Seal ſhould be acquainted with their, 
Refolations, to the end the Writs of as Corpus may be Superſeded as contrary to Law, and 
the Priviledges of theit Houfc. They are contrary to no Law, but that of theſe Votes, which 
ſacely ate none ot the Laws the Lard-Kezper was Sworu:to Obſerve, . But yet he is to Att 
at his Peril. They have Ocdercdrhis Law to- be Puplicheckto him by their Clerk, | 
The Lord-Keeper is a Commoner; and if he Difobeys, tis a Breach. of Priviledge 5 And ib 
ter Chould carry it ſo far, as to Order him into Cuſtody, he may ſeek, but is not to have Re- 
— Ctooen eng. Hobees Carder. | , AST ER WES | | 

We hambly beg Pardon of Your Majeſly for this Long and Melancholy Repreſentation, which 
we could not avoid, withour being Guilty of Treachery to Your Majeſty, and to our Native 
Country. The Five Perſons immedistely concerned are but Poor Men; but we well know: 
Your Majeftics Joftice and Compaſhon/extends it ſelf to the Meaneſt of Your Subje ds. | 
The Matters in Diſpate are of, the Highef! Conſequence: Tour Majeſties Prerogatiye, the 
RKeverence due to Laws, and the Libertics and Properties of all the People of England arc con- 
cerned, and at Stake, if theſe .Encroachments prevail. * 
e do not pretend to. Solicit Your Majeſty to put a ſtop to theſe Innovations: Your” own. 
Wiſdom will ſuggeſt the moſt Proper Methods: We have endeavoured to do our Duty, in Lay- 


- FRIED 
7 * ; 


ing the whole Matter before You. ET 1 
We humbly beg Leave fo far to Reſume what has been ſaid, ab to Preſent Your Majeſty » 
ſhort View of rhe Uahappy- Condition of ſuch of Your Subje ctu, as-have Right of giving Votes 
for Chooſing Members to ſerve in Parliament, which has been hitherro thought a great and vas 
» Joable Priviledge : But by the late Proceedings of the Houfe of Commons is likely to be made 
only a dangerous Snare to them, in caſe they who may be hereafter Choſen to ſerve in Farlia- 
ment, hall think fit to purſue the Methods of this preſent Mouſe of Commons, | 
If they refrain from making Uſe of their Right in giving their Votes, they are wanting in 
their Duty o their Country, by not doing their Parts towards the Chooſing ſuch Repreſenta- 
ei 0 their Troft ſor the Good of the Kingdom, and not for. the Oppteſſion of their 
Fellow-Sobj: 1 83-417 — SY ' | 4h 
Ik che Officer who has the Right rs, the-Suffrages, te fuſe to admit them to give their 
Ves, they muſt cithcic ſit e down b- ic, and ſabmit to be Wrongfally and Maliciouſl y deprived of 
this Rights ; ot if they bing their Actions at Law, in order o Aſfert their Rights, and Re- 
= — wi C a 7 » oy 
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deen amiſs will be Rectiſied, or elſe the Hou 


f 


-AJedged they were encouraged to bring, by reaſon of a Judgment given in Parliament 


{ T1 J " = 
cover Damages for the Injury (as all other Imured Men may do in like Coſcs)they become liable 
Rs riſonment, b nn the Difpleaſure of thoſe who are EleBeq. ' 
"IF being thus N hey ſeek their Libert by Habeas Corpws (the known Remedy of 
all other Sobje cta) they do, n t only Tye their own/Chains faſter, bat bring all their Friends and A 
gente, their Solicitors and Counſel into the ſame. Misfortane with themſelves. * : | 
lf they think themſelyes to have received Injury by the Judgment _ the Habeas corpus, 
and ſeek Relief by Writ of Error, (the known Refuge of thoſe who Suffer by any wrong Judg- 

ment) all that Afifi them in that Matter, are likewiſe to Loſe their Liberties for it, an they 
themſelves will be Removed to New Priſons, in order to avoid the r: of the Law, | 
We humbly Conclude with Acquainting Your Majeſty, That we have been informed by the 
Petition of Two of the Priſoners, chat they baye been long Delayed (tho they have made their 
Applicstions id due manner for Writs of Error +) We are under a neceſſary Obligation, for the 
ſake of Juſtice, and Aſſerting the Judicature of Parliament, to make this Humble Address to 
Your Majeſty, That no Ilmportunity of the Houſe of Commons, not any other Conſideration what- 
ſo: vet, may Prevail with Tour W to ſaffer a Stop to be put to the known Cone ſe of Ju- 
fiice, but that You will be pleaſed to give Effectual Orders for the immediate Iſſuing of the 
Writs of Error. | Fa ci ws 3 J = 
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Her M. jeſt ies moſt Gracious ANSWER to the ADDRESS. 


My LORDS, 


Y Should baue Granted the Writ of Errer defired in this Adareſs ; but finding an Ab. 
ſolute Neceſſuty of puting an immediate End to this Seſſion, 1 am Senſible there could 
bave been no further Proceeding upon that Mar. orgs 
Ocdered by the Lords Spiritual and Temporal in Parliament Afcmbled, © That the humble 
Thanks of this Mouſe be Preſented to Mer Majeſty, for Ner moſt Gracious Anſwer, in which 
She has cxpreft ſo great a Regard to the judgment of this Hoaſe, ſo much Compaſſion to the 
Petitioners, and ſuch Tenderneſs ro the Kights of the Subject. | „eng 
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The Subſtance of what was Offered by the Lord: at the Firſt Conference with the Commons, 
HE Lords have deſited this Conference with the Houle of C „ in order | 
| Correſpondence between the Two Houſes, which they will F. 22 hog 
When either Mouſe of Parliament have apprehended the Proceedings of The. other. to be Li 
able ro Exception, the Ancient Parliamentary-Method hath been to Ak 3 Conference, it beine 
ever ſuppoſed that when the Matters are — laid open and debated, that which i 
e that made the ObjeRiens, will be fatisfied that 

their Complaint was not well- grounded. | | Wr "2 
Such Hopes 2s theſe have induced the Lords to Command us to acquaint vou, That upos 
Conſideration of the Petition of Dawie! Horne, Henry Baſs, and e Paton Junior; and alfo of 
the Petition of Jobs Paty, and uh Oviat, Comploiging to the Houle of Lords, That the N 
been Priſoners in Newgate for about Twelve Weeks, upon ſeveral Warrants ſigned by the peaks 
er of the Honſe of Commons, bearing Datethe Fifth'of December laſt, for their having Commen- 
ced and Proſecuted Actions at Common-Law agzinft the Late Conſtables of Hb, for note 1 


allowing their Votes at an Election of Members to ſerve in Parliament; Which Action they all 
Wat of Error, brought in the laft Sehens by 8 4jeby againt bit, fend others; And ate pet 
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prefentiog by this Gare Petitions, what bad been done by them reſpeRively, fince their ſaid Oom- 
Wunden, in order. to obtain their Liberty ; and praying the Conßderation of the Houfe of Peers. 

m the w hele Matter: And alfo upon Confideration of a Printed Paper, Entiruled, The Votes 
* te Fat of Commons, figned'with the Speaker's Name, and dated the Twenty- fourth of this 
Infant Ferner, The Houſe of Lords found themſelves W to core to feveral Refolutions, 


which — have Cemmänded us to communicate to you at this Conference, and are as follows. 
„ ED Kifolted; by the Lords Spiritual and Temporal in Parliament Aſſembled, That neither. 


Houſe of Pailament hath. apy Power, by any Vote or Declaration to Create to them ſelves any 
rer Privilege, that is not Warranted by the known Laws and Cuftoms of Parliament. | 


. Reſales, That every Freeman of Emg/axd, who apprehends himſelf to be Injur'd has aRighe 


Eto Teck Kedfefs by Attion at Law; and that the Commencing, and Profecuting an Action at 


Gonmmon-Law, apainft any Perfon, (nor Entituled ro Priviledge of Parliament) is no Breach of 
the Privitedge of Tatliament. Th OS | | | 

2: Reſolved, That the Houſe of Commons in Committing to Newgate, Daniel Horne, Henry Baſt, 
nd Fobs Paton funior, Febw Paty and Jobs Owlat, for Commencing and Proſecuting an Action 
at Common-Law, againtt the late Conflables of Aylesbury, for Nor-allowing their Vores in E- 
ion of Members to ſerve in Parliament, upon a pretence that their ſo doing was contra 


© xo. a Declaration, a Contempt of the Jurildiftion, and à Breach of the Priviledge of that Mouſe, 
© have aflfumed to themſclyes alone a Legiſlative Authority, by. pretending to attribute the Force 
© of « Law to their Declaration, have cleim'd a Pocildidtion i 

© and have Hamed 4 bew Priviledges to which they can ſhew no Title by the Law and Cuftom 


not warranted by the Conflirution, 


of Parliament ; and have thereby, as far as in them lies, ſubjected the Rights of Engliſhmen, and 
the Freedom of theis Perſons, to che, Arbieracy Votes of the Houſe of Commons. | 
Reſolved, That every Engiiſomen who is Imprifoned by any Authority whatfoever, has an- 
e Right by his. Agents, or Friends to tot and obtain a Writ of Habeas Corpus, in 
order to procure his Liberty by due Courle of Law. | C a 
. Re That for the Houſe of Commons to Cenſure or Punich any Perſon for aſſiſting a 
Priſoner to peocure « Writ of Habeas 5 Or by Vote, or gtherwile to deter. Men from Soli- 
ciring, 2 or Ae upon ſuch Writ of Habeas Corpus in behalf of ſuch Priſoner, is 
ay attempt of Dangetous Conſequence, 2 Breach of the many good Statutes provided for the 


Liberty of the Subject, and of pernicious Example, by denying the neceſſary Aſſiſlance to the 
Priſoner, upon a Commitment ot the Houſe of Commons, which has ever been allowed upon all 


mmirments.by any Ambority whatfoever, RE ______________. 
| 2 be of Error, is not 4 wail Grace, but of Right; and onght not to be 


denied to the Subjett when duly applied for, (e it the aſt ef either Mouſe of Parliam | 
che denial thereof being an Obfcathion-of fuſtice, Why to Magna Charta. | | __ 

In theſe Retolutions, the Houſe of Lords haye expreft that Regard, and Tengerneſs which 
they hate ways Had, and. gpl Ever maintain for the Rights of the People of England, and for. 


© the Liberdcs of rhiis. penſons; and allo their Zeal agair al Innovations, to the prejudice of the 
won Courſe of the Law, where 1 


loca Kelolved' by the Lords, arid agree with their Lotdſhips therein. 
r 3 22 1 I | ET * 


| 1 Hzppineſs of our Conſtitution does depend : And they 
chat upon Recullection, the ſe of Commons will be of the ſame Opinion, in all the 


* 
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27... agthe Second Crnferenctwth the Lads 


T en bete deſifed this Conference with Your Lordſhips, in order to preſerve th 
HE r between the Two Houſes, which rhe . (hall — . 


endeavour to Maintain, and which is ſo particular neceflacy at this rime of Common Danger, 


25 the Commons d ould not 8857 in any thing chat looks Hike 2 Diſpute with your Lordfhips,. 


_— 
is _ 5” 3 


nat for ide neceflifty of indicating from a Manifeſt Invaſion the Priviledges of ali 
_ we: gland (with which the Houſe of Commons is intrafted) ater, rofl 8 
Wedges which are EGenua)y dot on to the ary but to the very being of an Houſe of © 
n preventing'che in Conſequences of thoſe Miſunderfiandiogs z which if they 
"I - * | | > <4 y | 1 


| (1F') 

are not ſpeedily removed, muſt otherwiſe interrupt the happy Concluſion of this Sc on, and i 

Proceedings of all future Pailiaments, 1 L200 1 1 
It was this Conſideration alone, has ſo long prevailed with the Houſe of Commons not to in- 


ſiſt on due Reparation, for thoſe Violent and Unparliamentaty Attempts made by your Lordhige 
upon their Rights and Priviledges, at the End of the laſt Seſſion of Parliament: Bur to 5 | 
themſelves to the giving the ſpeedieſt diſpateh to thoſe Supplies, which Her Majefty o eng y 
recommended from the Throne, which are fo neceſſary ro Enable Her Majeſty, to purſue the - 
Advantages that have been obtained againſt the Common Enemy, by the Great and Glorious Suc_ 1 
ceſſes of Her Majeſty's Armes; And which are now Delayed in your Lordihips Houſe, in fo us. 
ulyual-a manner. | is, | gn, 1 
The Commons do agree to your Lordſhips, That when either Houſe of Parliament have ap 
ehended the Proceedings of the other to be liable to Exception, the Antiant Parliementary. 
| vor; has often been to ask a Conference; becauſe it onghic to be ſuppoſed, that when, the 
Matters are fairly laid open and debated, That which may have been amiſs will be rectified „or 
elſe the Houſe that made the Objections will be ſatisfied, that their Complaint was nor well 
ounded. But your Lordſhips ſeems ſo little to defire to have Matters fairly laid open and de 
AK that to the great Surprize of the Commons; when your Lordſhips had invited them td =» 
Conference, about fome Antiant Fundamental Liberties of the Kingdom, they found only the” 
Antiant and Fundamental Rights of the Houſe of Commons, and, their Proceedings cenfated, ; 
and treated in a manner unknown to former Parliaments; and that your Lordhips had Aatict 
ated all Debates, by delivering poſitive Reſolutions : And theſe Proceedings of your 3 
rouaded only upon the Petitions of Criminals, that had fallen under the juſt Cenſute au 


fin 85 
Dil ice of the Commons z-and upon a Printed Paper, which was not regularly before .] 


Lordſhips. | * N. / 
Tho? this manner of proceeding, as well as the matter of your Lordſhips Reſolutions; migtte 
baye juſtified the Houſe of Commons, in retufing to continue Conferences with your Lofdſhips, - 
as their Predeceſſors have done upon lefs Occafions ; and tho“ the Commons cannor fubmit their 
Piiviledges to be Determined, or examined: by your Lord(hips, upon any pretence whatſoever, 
yer that nothing may be wanting, on their part to induce your Lordſhips to Retra®t theſe Re. 


olutions, they proceed to take them into their Conſideration. 
| Your Lordſhips firft Reſolution is, (viz.) Sh fy, 1 ot — al 
That neither Howſe of Parliament, hath any Power by any Vote or Declaration, to Create to themſelogs 
any Neu Priziledge, that is not warranted by the known Laws and Cuſtoms of Param. 
As the Commons have Guided themſelves by this Role in Aſſerting their Priviledges, fo thy 
wiſh your Lordihips had obſerved it in all your Proceedings: This had entirely taken away all 
Colour for Diſputes, between Her Majeſty Two Houſes of Patliament, and many juft Oceans 
of Complaint from thoſe the Commons Repreſent; This would effeQually put an End to thas 
Encroachment in Jadieature, ſo lately Aſſumed by your Lordfhips, and fo ofren Colnplained 6 1 
by the Commons, we mean the 'Hearing of Appeals from Courts of Equity in == Lordſhips. 
Houſe: This would. haye hindiel the bring ngef Original Cauſes before your Lordſhipy, aid you þ 
Unwarrantable Proceedings upon the Petiiion ot Tema Lord Wharton, Complaining of an . 
der of the Court of Exchequer, bearing Date the 1 5th of Faly, 1701. for Filing the Record af $Y 
a Survey of the Honour of Richmond, and Lordſhip of Middlebam, in the County of Vr: Ag 
Attempt which (contrary to the Antient Legal Judicature of Parliament, heretofore exerct. 2 
ſed for the relief of the Subject, Oppreſſed by the Power of the Gfeat Men of the Redin) was 
in Favout of One of your own Body, to ſuppreſs a. publiek Record, which all Hes oy gd Suk 
55 had an Undoubted Right to make Uſe of; An Attempt that tends ro render of Fines ag 
ecoyeries, and other Records, (upon which Effates and Titles depend) Precsrious, and cone 
quently Subjects the Rights and Properties of all the Commons of England to an Miegal and Ar- 


= 
. 


buirary Power, $440 
A due regard to the fame Rule, would have ptebented your Lotdhips Enrettainivg the Pele 

tions, mentioned at the laff Conference; which ſet forth, | | e e 
That the Lords having given judgment, in the,.Caſe-of Aſoby and Malle, (viz) A 
That by the kaun Laws of the Kingd;nm every Freebolder,s or cer Perſuy having a Right") 2 
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«1; #0 ephich they can ſhew no Title by the 


| * Arbitrary Votes of the Howſe of Cn l.. | 
| 2 Avfwer to which the Commons firm, That the ſaid Commitment is juſtified by Ancient 


(44) 
nete at the Eleftion of Members. to ſerve in Parliament; and being. wilfully denied or bindred 
fo to do, by the Officer who ought to receive the ſame, may Maintain an Attin in the Olen 
an againſt ſuch Officer, to Aſſert bis Right, a Damages for the Injury : The Peti- 
tioners therenpon broug ht the like Achons in theif own Caſes; 6 old hh 
Whereby an Exrrajudicial Vote of your Lord(hips is flsted as a Judgment of Parliament, and 
Sanding Law in that Caſe, your Lordthips havirg ao Foundation for the Encertaining ſuch Pe- 
titiens, unleſs that, ftet having Aſſumed to your Sclves the Hearing of Appeals from Courts of 
Equity, you would now vrigg Appetls: to your Lordſhips fiom the proceedings of the Com- 
mont who arc pot accountable ro your Lordſhips for them. | | 
| y Your Lordihips Second Reſolution is, EF 
Dau every. Freeman of England, who apprebends bimſelf to be Injur'd, bas a Right to ſeek Ledro ſi 
„ Attion at Law, and that the Commencing and Froſecuting an Action at Cemmen-Law againſt 
© any Perſon (not entitled to Privilege of Parliament) is no Breach of the Priviledge of Parliament 


To Shich the Commons ſay. That every Freeman, and ry Subject of Erg/and, has a Right 
y 


to ſeek Redreſs for. any Injury 5 But then ſuch perſon muſt apply for that Redrels to the proper 
Conrt, which hath by Antient Laws and Uſage the Cognizance of ſuch Matters: For ſhould 
your Lordſkips Reſolution be taken as zn Univerſal Propofition , all Diftinion of the ſeveral 
Courts, viz. Common-Law, 5a} Ecclcftaftical, Admiralty, and other Courts, will be Deſtroy- 
ed; And in this Confuſion of Juriſdiction, the High- Court of Parliament is involved in your Lord- 
ſhips Reſolution. . er e W 

_— However, the Commons conceive it no wonder your Lordſhips ſhould fayour the Univerſal 
Propolition, That all Rights. whatſoever are o be Redreſſed by Aftiens at Law, when your Lord(hips 
rend to have the laft Reſort in Caſes of Judicature, by Writs of Error; ſo that your Lord- 
ps are in this only extending your own Judicature, under the Colour of a Regard and Ten- 
detneſe for the Rights of the People, and Liberties of their Perſons. ; 12 
Ie Commons re ſurprized to find your Lordſhip affcrr, That the "Commencing and Proſe- 
cating an Aion 2gainft a Perſon, not entituled to Priviledge of Parliament, is no Breach of the 
Privi of Parliament, fince.it is mofi certain, that to e and Proſecute an Action, 
Sbeih would bring ary Matter ot. Cauſe, oy Cognizable in Pariisment, to theExamination and 
Determination of any other Court, is more Deftruftive to the Priviledges of Parliament, than to 
Commence and — . an Action againft a Perſon only who is entituled to ſuch Priviledge, 
eme Matters and Cauſes arc ſolely Cognizable in Parliament, hath ever been allowed 
by the Sape Judges of Law, and. is evident from many Precedents, and to bring ſuch Cauſes 
L which of other other Courts, ficikes at the very Foundation of all Parliamentary 
Juriſdi 


Sion, which is the only Baſis and Support even of that Perſonal Priviledge, to which the 
bers of either Houſe of Parliament ate entituled; And conſequently, to Coſſimence and Pro- 
Jecure any Gion whereby to draw ſuch Cauſes to the Examination of other Courts, is equally 
a Breach of the Priviledge of Parliament, whether the Defendant againfl whom ſuch Aion js 
—_— is entituled ro the Pririledge of Parliament, or not; which, beſides the Nature and 
Reaſon of the thing, is fully evident from the conſtant. Uſage of each Houſe of Parliament in 
Commairting for Contempts only againſt their reſpeQtive Bodicy as appears from many Prece- 
dents vpon the Journals of both Houſes. | . 
Re - Your Lordſhips Third Reſolution is thus, viz. * 
What the Houſe of Commons in Committing to Newgate Daniel Horne, Henry Baſs, and John Paton 


Nj lehn — and [ohn Oviat, for Commencing and Proſecuting an Actiom at Cemmon- Lac] a- 


inft the ables of Aylesbury, for not allowing their Votes in Election of Members to ſerve in 
ern, wpen pretence that their ſo doing pas comtrary to a Declaration, a Contempt of the 
wm Hain, and a Breach of the Priviledge of that Howſe, bave Aſſumed to themſe]ves alone 4 
1 Lagelative Authority, by pretending to Attribute the Force of a Law to their Declaration, have 
>» Claimed a Furiſdittion not Warranted by tbe Conflitution, and bade Aſſumed a New Priviledee, 

| | s and Cum of Parliament, and bave thereby, as far 
4 in them Lies, ſubjefed the Rights of Engliſhmen, the Freedom of their Perſon, to the 


. 


ente and by the Uſage and Cuſtoms of Parliament, which is the Law of Parliament, - * 
the 


— . 


- \ * 


(15) 


the Rule by which either Houſe ought to govern their Proceedings ; And that the Terms of Aﬀſum- 

ing to themſelves alone a Legiſlative Authority, of Attributing the Force of « Law to ther 
Deelaration, of Claiming a Juriſdiction not warranted by the Conſtitution, of Aſſuming a New 
Priviledge to which they can ſhew no Title by the Law and Cuſtom of Parliament, and of Mbh 


ry Votes, ate more Applicable to this Reſolution of Your Lordſhips, which hath no One: Pre- 


cedent to juſtiſie it. x hs 
According to the known Laws and Uſage of Parliament, it is theSole Right of the Commons 


of England in Parliament Aſſembled (except in Caſes otherwiſe” Provided for by Ac of Parlia- 
ment) to Examine and Determine Matters relating to the Right of Election of their owd 
Members. | | OF HS +; 

And according to the known Laws and Ufagey of Parliament, neither the Qualification of any 
Elector, nor the Right of any Perſon-Elefted, is Cognizable or Determinable elſewhere, tha 
before the Commons of England in Parliament Aſſembled, excepting ſuch Caſes as are ſpecially 
provided for by Act of Parliament. | 

And were it otherwiſe, the Mayors, Bailiffs, 
at Ele tions, and make a Return thereupon, would be expoſed to Maltiplicicy of Actions, Vexa- 
tious Suits, and Inſupportable Expences 5 and ſuch Officers would be ſubjeCted to different 
and independent Juriſdictions, and inconfiftent Determinations in the ſame Caſe; wühout Re- 


lief. 


ſted Poſſe ſſiun; And confirmed by the Ad that paſſed ) & 8 G.. 3. C 7. And the Houſe of 
Commons muft be Owned to be the only juriſdiction that can allow the Elector his Vote, and 
ſettle and Eftabliſh the Right of ir, the laft Determination in that Houſe, being by that A 
Parliament declared to be the Standing-Rule for the Right of Election in each ce pectice Place. 

Nor can any Elector ſuffer either Injary or Damage by the Officers denying bis Vote r on 
when the Elector hath named the Perion he would have to repreſent him, His Vote is eflfeCtuallys 
given, both as to his own Right and-Priviledge and as it avails the Candidate in bis Eichen 


and is ever allowed when it comes in 


Had any regard to it or no. | | | : | - 
In the beginning of the Parliament held the. 28 Ez. Mr. Speaker acquaints the Houſe, That 


he had received by the Lord-Chancellor Her Majeftics pleaſure, That ſhe was ſorry the Houſe 
was troubled with the Matter of Determining the Chooſing and Returning of Knights for che 
County of Norfolk; That it was Improper for the Nouſe to meddle in it, which was fer 
the Lord Chancellor, whence the Wie, iſſued out, and whither they were” Returnable ; That 
Her Majeſty had appointed the Lord-Chanceller to Confer therein with the Judges;* and up 


Examining the fame, to fer down ſuch Courſe, as to Juſtice and Right ſhould appertain. > 
— Nov, 9. A Committee wes appointed to Examine and State the- Circumflances of the Retuen 


of the Knights for the County of Norfolk;: | | 
And on Friday, Nov, 11. Mr. Cromwell Reports the-Caſc- of the NerfolSEleQion very largely, 


in which Report are theſe following Reſolutions. - 


1. That the ſaid Writ was duly Executed. | 4,5 x 3 * 44 
2. That it was a pernicious Precedent, That a New Wiit ſhould iſſues without dhe Order of 
| id , 29 


this Houſe. 1 1 I's 1 "i 
3. That the Diſcuſſing or Judging of this, and ſuch like Differences, only belong'd to the ſaid 
Houſe | PE To NON 


4 That tho' the Lord-Chancellor and Judges are competent Judges in their Courts, they 


are not ſo in Parliament. | 
5. That it ſhould be Entred in the Journal- Book of the Houſe, That the-firft Election is Good, 
and that the Knights then choſen were, teceived and allowed as Members of the Houſe not out 
of any reſpe& the Houſe had or gave to the Lord Chandellor's judgment therein paſſed, bur 
meerly by reaſon of the Reſolution of the Houſe it ſelf, by which the ſaid Ble tiom had baba 

roved. | 2 213 3.4 AIM 
be 5 That there ſhould. be no — 72 to the Lord-Chancellor, not ſo much as to let him 
| 2 2 done therein, becaufe it was Derogatory to the Power and Puviledge of -the 


. 
\ - _ 
_ 


and other Officers, who are obliged to take the Poll ö 


1 
And the Exerciſe of this Power by the Houſe of Commons, is warranted by along unconteft” 


Queftion in the Houſe of Commons, whether the Ofkces 


„ 


þ 


$ 


| 


| 
| 
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he Hotſe of Commons, that at the next Seſſion of Parliament, 5. Febr. 1672, He ſpoke to the 
Oise thing I forgot to mention, 


| ( -16 ) ” 
That Sir Edmand Anderſen, Lord Chick-Juftice of the Common Pleas, was ge. 
at the Explanation and r the bill appertained only to the SCenſute of 


Ie alſo 


= inted, hy | | 
3 "the Houle of Commons, not to the Lord- Chancellor and the Judges ; And that they chould tate 


'no Notice of their having done any thing in it. Ann n 
.. Accordingly Mr; Rs and Me. Greſbam were received into the Mouſe, and took the Ouths, 


{_ + being admitted only upon the Cenſure of the Houſe, not as allowed by the Lord-Chahcellorgr 
13 the „ and ſo Orderedito be ſet down, and catred by the Clerk, 


*_, And this Right of the Commons to determine their own Elections; has never been diſputed 
ce the Calc of Sir Francis Goodepyn, 1 Fac, I. when the Lords would have enquired into the 
roceedings of the Houſe of Commons upon bis Election; But the Commons then told their 
ap-, {did wot ftand with the Honor of the Hen to give Account to their Lorgſvips of any their 
— or 


1. | ; 3g? | * 
+ Andin the Reaſons of rheic Proceedings in that Caſe which they laid by Petition beſote the 
King, among other Things, they ſey, They are 4 part of the Body to make New Laws ;. yet for any 
Mater of Previleiges of their Howl they are," and ever have been a Court of theniſeves, of /ufficiemt 
"Power to Diſcern and Determine <yithout the Lords, as the Lords have always uſed to do thetri without 
Is which Reaſons, as well as in their Apology afterwards to that Prince, the Houſe of Com- 
mons did above a Handred Years fince, fo clearly, und with ſo much Strength of Reafon, aſſert 
ir Rights in the Matter of the Election of their Members, that the Commons think ic their 
Duty to teſiſt all Attempts whatſoover to invade them. n 
And upon this Occ it may not be improper to cite the Opinion the Houſe af Commons 


bach ef the Judges Tatermedling in Matters of their Elections, as they have delivered it in the 


— A e N 24 aa pt 3 
2 | bt eve that 1 es. Opinion, ( which yet in dus place we greatly reverence) bei 
delivered with the Cemmon- Law 2221 9 22 7 — 

on 


a N » (wbich e owly to Inferior. and Standing Court.) ought 
wy 10 this High-Caurt of Parliament; whoſe power being above the Law, i: wot founded 
the Bes, butt they bave their Rights —— peculiar to themſelves. J 
When the Earl of Shaftibary was Lord-Chancellor, Writs iſſued during a Prorogation of Par- 
amen fon Elefting Members in the Room of thoſe tliat were dead, the King, ng was fo 
cantious as to che Negularity of this Proceeding, and had fo much Regard to the Priviledges of 


A©Ammons from the Throne in theſe words: 


which during this Prorogation : I did give Orders for... the 

i een 
at their "Meeting ; and | am miſtaken if this be not according to former precedents : But I df, 
fall to other Buftnoſs, till you have Examined that particular; And I doubt not buy Pre- 
emis ill jaflify eobat is done. © I am 48 careful 


| | all your priviledges, as of my own Prevogative.) : 
4" 6-Febr.* 1672. the Houſe of Commons took that 1 1 ;-and ſeveral re- 


;ccdents being cited, and the Matter at large debated, and the ral Senſe and Opinion of the 
Mouſe being, That ny the . of the High Courrof Parliament, a Right and 
Power of Writs for Elefting Members to ſerve in this Houſe, in ſoch Places-as are va- 
_ win this Houſe ; who are the proper Judges alſo of Elections and Returns of theig Mem- 
> Thereupon it was Teſoboed, That all Elections upon the Writs Had ſince the laft Seſſion are 
= void; and that Mr. Speaker do Wiue out his Wartet to the Clerk of the Crown to make out 
40 Writs for choſe Places ; which was done accordingly. + HERS 4 5 
other Court than the Houſe of Commons hith ever had the Determination of the Elections 


— - 4 — * 8 Acts pe Parliament directed + And ſuch an 
36 againſt x te Con nn be bring the Rigbt of V « 
— the Courts of Lew, is 9 Ly igbtiof Votfagz in an.. 


In | h | 
n gene vention never heard of before, which (-as 
of 


ices | ally attended with Inconveniences and Abſurdities) wes plain- 
ſubjeſt the Ele tions the Members of the Houſe.of Commons to the — 


4 This and Juriſdiftion, the Commons think will Warrant iheſe Commits - 


= 
- 


4 


I - 


ments, . 


- 


Pot it is the Ancient a 
' Breach of Priviledge, and that to any Her Majeſties 


| tatives.in Parliament, who pretend to no Priviledges but upon their account, and for their Braces 


_ «the ', 


1 
Member of the Houſe of Commons, Was concerned. Bur the Serjeant having been by Fouls Þ 
prevented keeping them in Cuffody, the Commans did, n - 220 
.*, 0b e, 1675, Acquaint the Lords at à Confeiencey, as falls weth, . 
weste farther Commadded to acquaiht you that the Enlargement of the Perſons Triptifantdd i 


, TIS } "4" | ; * — 


2 
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"AA © 
meme, if the late Declatation (which d agreeable toy and cannot 


never been made. 


=? — i 
leden their Ancient Rightlank 
nd undoubted Right of the Houſe of Commons, to Commit for Bread 
of Priviledge ; and the Inftances of their Committing Perſons (not Members of the Houſe tor 
Frifons, are ancient, fo many, and fo wells 

known to your Lor dſhps, that the Commons think it needleſs to produce them. 
And it being the Priviledge, of the Houſe of Commons to have the ſole - Examination and 
Determination of all Cauſes relating to their Elections, as aforelaid: $f 
It follows, That any Attempt ro draw fach Cauſes to the Determination of any other Conrr, ind 
a Breich of the Priviledge of the Houſe of Commons, for which the Perſon offending u be 
Committed by the Commons. * EF | 
And here-we cannet but take notice of that Unreaſonable, as well as Un ee Tnfiavation 
whereby: your L ordthips endeavour to feperate the Iatereſt of the People from their Reprefen> 


fit; And we ſorry to ſay, they are thus ſeverely teſſected on by your Lordſhips , for no other? 
Keaſon but for their Interpoſing to preſerve the Rights of the People, and their Libertiew Romy 
your Lotdſhips Arbitrary Determinations, 1 | | : 
| 2 1 Raga | * — . Reſolution is: | — {Rid 5 
That every iſhman bo is [mpriſoned by any Autbority evhatſvever, bas an Uiidoubted Rizhts by 3 
bis Agents or Friends to (34 for, and obtain a Writ of Habeas Comput is order'to Procure tis 
Liberty by Due Courſe of W. 7; A ä = 
The Commans do not deny, That every Engliſbman, who is lei one d by avy- Authority 
whatſoever, has an Undoubted Right to apply, by his Agents or Friends, in order ts Procure 
his Liberty by Due Courſe of Law ; Provided ſuch Application be. made tothe Proper” Places 
und in a Proper Manner: As upon the Commitments o the Hoyſe of Commons, (which ſome- 
times are not as other Commitments, in order to vane fo Tryal, but ate in Gaſes of Breach-of 
Priviledge and Contempt, the Proper Puuiſhment of the Hoaſe of Commons) che Apphesties 
ought to be to that _— 5 * rs et a wot: | 
The Commons are fo willing ro w and every to apply, by-his 
Friends or to, to obtain war of Habeai Corpm, in order to 7 His Lr by, 
Courle of Law, that they have not Cenſured any Perfon meerly for Applying Yor ſach Weise 
Habeas Corpus, even in Ciſes where by Due Proccls of Law the Priſoners cannot be difcharge#2 4 
For the Commons muſt obſerve, That in many Caſes a Prifancr cannot, ypon'a Wrixet Hates 
obtain his Liberty, as in Caſes oF Commitment, in Execution, or for Contempr | 
Court af Record, or by vettue of Meſne Proceſs, or the like : And in the Act of Habeas Ori 
ſeveral Caſes are expreſly ercepted. And that no Perſon Committed far any / Contempevgir 
teach of Priviledge by the Houſe of Commons, can be Diſcharged upon a"Wrir of Habeas Cor- | 
pus, or by any other Authority than that of the Hpuſe, ducing that Seſſion of Patliaaenm 6 
Plain from the following Precedent ? | | . <3 
22 1 N. I. u the Prifonet to be (eat for hither, and to attend his Diſcharge frohe | 
£ ©. L3%- 4 \ on OOO OY RT NS 
That the tifonerg” Committed by us, cannot be taken from üs, and Commered by any ＋ 


la Mayy 1615. The Houſe of Commons having teſolved; That there lay no Appeal te the 
Judieature of the Lords from Courts of Equity, and chat no Member af the Houle thould ps 
ſexuts any Appeal from any Courr of Eqaulty before the Houſe of Lords, Serj. Pemberton, © Fei 
Peck; dir Fobm Chaychill, and Charier Potter Eſq; were Committed to the Cuttody of me Ser- 
-jeant of che Honſe for Breach of Privitetge, in having been of Counfel at the Bar of the Houſe 
of Lords, in the Profecution of a Cauſe depending upon an Appeal, wherein Me. Dang 


| 
| 
| 
| 


is 


by Order: of the Houſe of Commons by the Gentleman Uſher of the Black-Rod; and the Pro- 


L | ſhibition, with Threats to all Officers. and other Perſons whatſoever, not to receive or detain 
bew, is an-apparcnt Breach of the Rights. and. Friviledges of the Houſe ot Commons: And 
der have therefore cauſed them to be Re- taken into the Cuſtody of the Serjeant at Arms, and 
dea cecmited them to the Lower. 3 8 «wn - | h 
* The faid Counſel were afterward Committed to.the Tower, for a Breach of priviledge, and 


[+ Contempt of the Authority of the Houle : And the Houle being informed that the Donde had 
| 


Ordered Writs of Habeas Corpus for bringing the Counſel to the Bar of their Houſe; ' |; 
The Commons then paſſed the following Reſolution : | 3 
7 Func, 1675, Reſolved, Nemine Contradicente, That no perſon. Committed for Breach of privi- 
| by Order of this Houſe, ought to be Diſcharged during the Seſſion of Parliament, but by 
Order or Warrant of this Houſe. ' | | Wes 
Weed. Nenne Contradicente, That the Lieutenant of the Teer in Receiving and Detaining 
| in Cuſtody Sir Jobn Churchill, Serj. Peck, Serj. Pemberton, and Mr. Porter, Ry his Duty ac- 


WF cording to Law 5 and for ſo doing, he thail have the aſſiſtante and ptote tion of this Houſe. - 

| 15 Reſolved, Nemine Cartradicente, That the Lieutenant of the Tower, in caſe he hath received, or 

4 receive any Win, Warrant, Order or Commandment to remave or deliver, any perſon or 

5 4 perſons committed for Breach of Privdedge, by any. Order or Warrant of this Houſe ;- hall not 

= make any eto thereof, or yicld any Obedience thereunto, before-he bath firft acquainted this 

: Houſe, and received ther Order and Directions how to proceed therein. 7 AN | 

Ordered, That theſe ions be immediately ſent to the Lieutenant of the Tower, 

_ Afterwards the Lee f the Tower gave the Houſe an Account, That he had refuſed to 

[Deliver the Counſel upomite. Lords Order, ſignified to him by the Black-Rod, becauſethey were 

committed by this Houſe : And that after he had received the Votes of this Houſe, be Writs 
of Habeas Corpus brought him to bring the Counſel to the Houſe of Lords at Ten of the Clock 


| 
| 
3 
m 


the next Morning: And humbly Craved the DireQion of the Houſe what to dos 
BY  - Mr. Speaker intimated to him he ſhould. forbear to return the Writs, 

= And the Houſe came to ſeveral other Reſolutions. | | BY. 8 
deln e 1655. Reſolved, Nemine Contradicente, That no Commoner of England committed b 
=. Qrder-or Warrant of the Houſe, ot Commons for Breach of Priviledge, or Contempt of tht 
= Houſe, onght without Order of that Houſe, to be by any Writ of Habeas Corpus, or other Au- 
thority whatſoever, made to appear and anſwer, and do and receive a Determinationin the Houſe 
"of Peers, during the Seffion of Parliameor wherein ſuch perſon was committed. 5 
| Need, Nemine Contradicente, That the Order of the Houſe of Peers for the Iſſuing out of 

= Writs of Habeas Corpus concerning Serj. Peck, Sit bn Churchill, Serj. Pemberton, and Mr. Charles 
Porter, is inſufficient and ＋ uh or that it is Senetal, and expreſſes no particular Cauſe of privi«... 
Dee, and commands the King's Great-Seal.to be put to Writs not Returnable before the ſaid 
= Houſe. of Peers. * ' N 

Nemine Cuntradicente, That the Lord Keeper be acquainted with theſe Reſolutions; 

= .tq the end 21 = 1 4 Writ of Habeas Corpus may be Superſeded,, as. contrasy to Law, and the 
Priviledges of this Houſe. | , ed 
| — Nemine Contradiemie, That a Meſſage be ſent to the Lords to: acquaint them, That 
— Peck; Sir Fobn Churchill, $crj Pemberton, and Mr. Charles Porter, 


, 9 
— * - 1 * 1 


were committed by Order 


Warrant of this Houſe for Breach of the priviledge, and Contempt of the Authority of this 
224 arch, 1691 ChaviesDuncombe, Eſq; having been committed 35 of this Houſe, and 
de diſcharged by Order of the Houſe of Lords, without the Conſent of this Houſe; 

That no perſon committed by this Houſe, can, during the. ſame Seflian, be diſchat- 
ged by any other r Whatſoe ver. 3 
That the ſaid Chorius Duncembe be taken into. the Cuſtady of the, Serjeant at Arms 
ig this Houle. * . | 

Theſe are ſome luſtan many others, that might be. produced upon-this-Occafion : 


*And..the lat cannot but be "particu  remembre 


* 
F 
l 1 d 
- 


; 
o 


' 
[ 
4 


| 


d by Jome Noble Lords that then ſate in the 
a ef Commons, zend fir nouſly priviledye of the Commons. "| 4 
| - "dh 4 7”. 7 n . YT 2 x : <mtings 
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n * _ "4 Tp Lordfhips fifth Reſolution, vt. K 45 * 44 
': "Reſolved, That for . uſe of Commans to cenſure or puniſh any perſon, for. af a prifonty 
procure a Writ of Habeas Corpus, or by Vote, or otherwiſe, to deter Men from > lay 
cuting, and Pleading upon ſuch Writs of Habeas Corpus, in behalf of ſuch. priſoner, is an diters 
of dangerous conſequence, a Breach of the many good Statutes provided for the Liberty of the Sub je 
and of — Kadmple by denying the Neceſſary Aſfift ance to the priſaner upon a Commitinent of 
the Houſe of Commons, which has ever been allowed upon all Commitments by any Authority whats 
© ſaover, | 1 
| The Commons take this to be another Inflanee of your Lordſhips Breach of your own Rule 
your Lordſhips being no Judges of their ptiviledges; though by this Reſolution; yoa ſeem t# 
make a adgment without having heard, and knowing what the Commons have to. alledge tor them 
This Arr therefore in your Lordſhips is of dangerous ent at tending to a Breach 
of the good "Underſtanding between the Two Houſes, and of mol pernicious Example „ The 
* Commons late proceeding in cenſuring and puniſhing the Counſel that have pleade upon the 
Return of the Writs of Habeas Corpus in behalf of theſe priſoners, if duly conſidered, is 3 greet 
'* Inſtance of the Temper of the Houſe of Commons. For this Houſe did not interpoſe when the 
riſoners lied to the Lord-Keeper, and the Judges to be bailed; and had the Lawyers ſhewn 
F much Modeſty as to have. Acquieſced in the Opinion of the Lord. Keeper and all the Jadges, 
That theſe prifoners were not Baildble by the Statute of Habeas Corpus, the Commons had nes 
ver taken any notice of it; but they would not reft ſatished without bringing on again this Caſes 
And the priviledges of the Commons were with great Licentioufnels, of Speech denied and ins 
ſelced-in publiek Court, not with any hope or prolpe@ of Reliet of the priſoners, (who in this 
whole proceeding have apparently been only the Tools of ſome -ill-defigning perſons; that are 
contriving every way to difturb the Freedom of the Commons Elections) bur in order to vent 
theſe new Docttines 2 the Commons of England, and with a deſign to overthrow their Fug 
damental Rights. And after ſo. much Inyeteracy ſhewn to the Commons, they could not do e 
than declare the Abetters, Promoters, Countenancets or Aſſiſtets of a proſecution fo carried on, 
to be guilty of conſpiring to make a Difference between the Two Houſes of Parliament, to be 
Diclo ers of the peace of the Kingdom, and to have endeavoured, as far ag in them lay, to o 
verthrow the Rights and priviledges of the Commons of England in Parliament Aſſembled. | 
And the Commons in committing the Lawyers, have only done that Right to their Body, iwhich 
our Lordſhips have frequently practiſed in cales of perſonal priviledge, where any ſingle Meme 
— ef yqur Lordſhips Houſe is concerned. : IH is ö 
is | Your Lordſhips Jaſt Refolation, dug. \ 
| That a Writ of Error is wot 4 Writ of Gr ace, but of Right, and ought not be denied to the. Sab 
4 whert duly applied for, (though "at 4 * of either Houſe of Parliament) the Denialthereaf be« 
«1 * ing an Obſtrnttion of Fuftice, centrary to Magoa Charta. IF > == 
The Commons ſhall not enter into any -confideration, whether a Writ of Error is of Right, or 
of Grace; they conceiving it not material in this caſe, in which no Writ of Error lyes; nor was 
any ever Writ-of Error brought, or attempted in the like caſe before : And the allowieg it in ſuch ? 
caſes, would not only ſubject all the priviledges of the Honſe of Commons, but the liberties of all 
the people of Eng/and, to the Will and pleaſure of the Houſe of Lord. „ 
And when your Lordſhips Exerciſe of Judicature upon Writs of Error is conſideted How u 
accountable in its Foundation, how inconſiſtent it is with our Conflitutiony (which in alt other 
relpeRs is the, wiſelt and happieſt in the World) to luppoſe the laſt Reſort in Judicatare/ and 
the Legiſlature to be differently placed : And. 0 Eoin 3 ot 44 $600 
When it is conſidered how that Uſurpation, in Hearing of Agents from Courts of Equity, ſo 
caſily@raced, though often denied and proteſted againfi, yer Rill Exerciſed; and- almoſt every geſ- 
2 of Parliament extended; I ie not to be wonder'd, That after the Sacceſs your Lordſlips 
ave hat} in theſe great — 2 our Conſlitution, you ſhould now at once make an 
tempt upon the whole Frame e by dia wing the choice of the Commons Ropreſentatives to 
our Determination : For that $2 neceſſary conſequence from yaur Lordſhips Er. couraginguthe 
a ite Actions, and your countenancing, «a Writ of Error, which if allowed upop fach. . 
might as well be introduced upon alt A&R and proceedings of Courts, of Magilltares of Juſſiee z 
though the preſent Inftance has been Pin t on, under the. fpecious pretence of prelecving 
Liberty, it is obvious the fame will as well hold to controul the Bailivg and Dilchuging ri 
in all Caſes. Y CS 


2 | (20 
Knd the Commors cannot but ſte how your Lordſhips dre contriving by all Methods, to 


3 
1 


bring the n of Liberty and property into the bottomleſe and infatiable Gult of your 
ane, which wonld ſwallow up both rhe Prerogatives of the Crown, and the 
In ght Liberties of the people; and which your Lotdſtips muſt give the Commons leave 


es e, they have che greater teaſon to dread, when they conſider in what manner it has been ; 
exerciſed, The laflances whereof they forbear, becauſe they hope your Lorcſhips will Retorm , 
eber defirc rather to compoſe the old, than to create any new Differences. 

+ Upon the whole the Commons hope, That upon due Confideration of what they have laid 
before your Lordihips, you will be fully fatisfied they have ated nothing in all theſe proceedings, 
but what they ate ſufficiently juſtified in, from Precedents, and the known Laws and Cuſtoms 
af Parliament; and that your Lordſhips have aſſumed and exercifed Judicature contrary ro the 
known Laws and Cuſtoms of Parliament, and tending to the Overthrow of the Rights and Li- 


I hertics of the people of England. | * 4h F * 


F* — — — — — — — — _ — > — — eee — 
WE Some of the Arguments that were made uje of by the Lords in their Debater, and at 
WO the Free Conference, io maintain their own Keſolutions , and anſwer the Objectiont of 
te Commons. | "x | * is 


N HE Monſe of Commons made two Objedctions to the Manner in which the Lords proceed · 
FN ed ar the Firſt Conference : They faid they had anticipated all Debates by delivering po- 
fave Reſolutzons, whereas this is the proper and ordinary method of Proceedings between the 
Too Houſes; When one Houſe bas form'd an Opinion, they Communicate it to the other, to 
= he End that if it be found Reaſonable it may be approved, or if upon Examination it be diſliked, 
© the Cauſes of the Diſagreement may be ſhewu, in order to convince the other Houſe of their 


echten made to the Manner of the Lords Proceedings was, That the Reſolu- 
| upon the P titions of Criminats, who had fallen under the juſt Diſpleaſure 
© of the Commons, end upon 3 printed Paper not regularly before the Houſe of Lords. . 
| to the firſt part of the Objection, the Lords did (as juſt Judges always do) conſider the 
er of the Petitions, and not the Perſons-of the Petitioners. And as to the Second part, the 
Lords faid, The printed Paper mentioned by the Commons, was the Votes of the Houſe of Com- 
eos, of che 24th of February, Signed by the Speaker. If the Commons had difown'd that Pa- 
1 hee dead been ſome weight in this Obje tion, bur if they think it regular to Print and 
14 their Votes to the people, the Lords will always think it regular to take Notice and make 
= Uſe of thoſe Papers, as they ice occaſion 3 and it ſeemed ſtrange for the Commons to object to 
ke taking Notice of their Votes, when the *only colour they have hitherto pretended for theit 
ES Difplcafurc at the five Priſaners was, That they did not take notice of ſome Votes of theirs 
WG bich they call their Declaration} made during the left Seffion, And the Printing their Votes is. 
abc only Method they have yet taken, for the Promulgation of the New Laws they take upon { 
* . The Loids had no occaſion to ſay any thing in Defence of their Firſt Refolution, becauſe the 
Commons did not think fic to Avow in Words, That they had a Power to Create new Priviledges 
wc 5 tho* they have manifeſtly attempted it in Practice, and particularly in the Caſs 
the Five Priſoners. F 1 wa 
A to the unjuſt Kefleftions Which the Commons made upon the Houſe of Lords, as they 
bed _— Original Cauſes, and were Guilty of ſome Engroachment in Heating Appeals 
Sqm Courts mty-5. £44448 r 5 ; en 
The Lords — their Claim of a Joriſdiction, in Hesi Derermining A from 
Cours of Equity, ed could thew a continued Exerciſe of it more Ancient than the Determina- 
een in the Honſe of Commons, which yet the Lords do not go about to * 
f 199 N — 
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ueſtion ; But they deny their having meddled- with any Original Cauſes, or that the C; pat 
coo mentioned by the — was at all of that — g 1 * i 
The Lords did not underfland what the Commons meant, by wing, The Lords had foundst 
their Second Refolation wpon an Excrajudicial Vote. The. Judgment in the Caſe of Auch 
White, was given with great Deliberation; and founded upon undeniable Reaſons and Aque ft 
onable Authorities And the Lords Condeſcended fo far in that Matter, as to dire the Stats 
of that Caſe, and the Grounds of that Judgment, ro be Drawn up and Printed. = 
The Second Reſolation of the Lords confifts of Two Aﬀertions . Fig, That every Man wh 
apprehends himſelf to be Injar'd, has x right to ſeek Redreſs by Action at Law. | 
rA That the Proſecuting Actions at the Common-Law, againſt any Perſon, not Ent 
tuled to Priviledge of Parliament, is no Breach of Priviledge- "if "Fo. 
What the Commons objected to the Univezſality of the Firſt Part of that Refolation, 4s if 3 
would deftroy all Diſtiactious of Courts; and make à Confuſion of Juriſdictions, did arife only ages 
on a plain Miſtzke, The Lords mentioned Actions in General, without confining what these 
ſaid to Actions at Common-La v, or affirming that Actions for all ſorts of Injuries, may be' 


brought in any one Court. ; 
As to the Infinnation that the Lords had no ather Aim than to Extend their own Juriſdition; 


by the ſeeming Regard and Tenderneſs they thew'd for the Rights aud Liberties the Peg- 
ple 
h 


; red is The only juſt way of Interpreting Mens meaning, is by obferving what 
Act. 
he Lords have Acted with true Regard to Liberty and Propeety on this Occiſſon, 38 welb 
as in all others: They have Voluntarily own'd them to be reſtrain'd, at the ſame time the 
defire. the Commons not to go about to Create new Priviledges : The Lords Claim'd nothing 
New, and the Commons cannot with Reaſon deſite them to give up What the Law and me 
Conſtitution, have placed in them, the ludicatute in che lf Re ſort. e 
The Principal thing infifted upon by the Houſe of Commons againſt this Reſvlution; Was; That 
there are Priviledged Cafes as well as Priviledged Perſonsy bat ex did not thigk fit to gie 
ny Inftances of ſuch Priyiledged Cales, as were any ways Applicable to the Matters in Dine 
that is, That were ſo entirely of the Conuſanee of the Houſe. of Commons; that the bringing 
an Action at Common Lew in thole Caſes was a Contempt to the Hoaſe of *Comtitons : an 
unleſs that could be done this Diſtinction of Priviledged Caſes from Priviledged Perfons, will: 
have no Weight to juſtifie the Commitment of the Five Aylezhury-Men : If Men miſtake and bring?" 
Actions in Weftminſter-Hall, for Matters Cognizable in Parliament, fo that they can Hxve no Re 
lief in the Courts below, it does not follow from: thence, that they ought to be Commitred 
for Breach of Priviledge on that Account. yen Pn, FR * ID 
The Determining of Elections is Admitted to be the Buſineſs of the Mopſe of Commons ind 
yet it is certain that the Proſecuting Actions at Common-Law for Falſe or Double Ketarns, was 
never thought to be a Contempt to the - Houſe of Commons, nor - was any body Patil or- 
Committed upon that Account, in the Caſes of Sir Camus Barnardiflon, and Mr. Onſlow "0 
The Freedom of Speech'in Parliament is the moſt neceſſary and rhe moſt acknowledged Priviledge* 
of che Houſe of Commons: And yet when an Information was brought in the Kings-Benel 
againft Sir Jobs Elljet and others, for Words ſpoken iq; the Houſe of Co nimons; add Jugs 
ment was given againſt them in that Court; the Commons did not think it ſufficiets to Cons 
demn that Judgment by Votes of their own Houſe, but brought thoſe Yates up to the Loris 
and deſired their Concarrence, . which was given-; and immediately thereupon” d Wit of 
Error was brought in Parliament, and the Judgment regularly Reverſed there : And it cantiby 
be denied, that upon this Occaſion the mos Valnable Privile ge of the Hoaſe of Commons wal 
brought under the Judgment of the Lords, as well in their Judicial, as in their Lepgiflative'Ca- 
eit 7. | n E403 24 * 
The Cafe of Richard Strode, and the AR of Parliament which paſſed upon that Aceguntz in che 
Fourth Vear of King the Eighth, was that which was Principally inſiſte d on by the Hoge 
of Commont, in the- Caſe of Sir Ellioo, for juſtyfy ing their r Free-: 
dom of Spee ch, and ſheying dhe lojuflice of what was done in that by the Cote 
Kings-Bench, = © a a 


The Caſc of Strode, might be Uſed by the Lords as another. Inflance to ſhew, That this 
DiftinQion of priviledged ales will not Erve the Purpoſe of the Houſe of Commons, to julti- , 
the Commitments of the Hlesbury Men. He was. Profecuted in the Stannaty- Courts for 
words fpoken, and Bills offered in the Houſe of Commons, in order to be paſſed into Laws, . 
and apon that Account was Imprifoned and Condemned to pay conſiderable Sums, and Peti- 
moned the Houſe of Commons to be relieved in that Matter : The Houſe of Commons did not ( 
then pretend to put a flop to thoſe Saits, or to Commit the Perſons concern'd in them, but 
thought the only Remedy againſt rhofe Proſecutions and others of like fort, was to prepare-2 
Bill-in order to be Paſſed into. a Law, for making Void the Judgments againſt Strode ; an took 
matOccetion by the fame Bill to Declare the Law in General, and to give an Action to all Per- 
ious who ſhould be afterwards Vexed or Moleſled for the like Cauſes, in which they ſhould 
gecover Treble. Damages and Coſts of Suit. y wi | n ö 

"There is no Caſe, that can more properly be called a Priviledged Caſe, with reſpeQ to the 


Houle of Peers, than the Determining of Peerage, and. yet if that Matter comes to be Incident- * ' 


ys point, in any Caſe depending in the Courts in HWeftminſter-Hall, they muſt proceed to deter- 
mine of ir, as they thick — 22 to be; And the 12 not — about - hinder: it, not 
found fanlt with them upon that Account. | | 15 
The Cowrs.in Weftminſier-Hall muſi of neceſſity judge of the Priviledges of Parliament in 
many Caſcs : When any Perlon pays 2 Writ of Priviledge (which was always the way Antient- 
ly when Men defired the "benefit of . and it is often praftiſed yet upon Occaſion) the 
| where the Writ is prayed muſt Judge, whether the Party has Right to Priviledge or net. 
, Suppoſe the Scrjeant of the Houſe of Commons thould Kill, or be 
a Warrant of that Houſe, upon an Indidment for Murder, the Court muſt neceſſarily judge of 
the Legality of the Warrant. 1 | 11 1 b a * 
The Commons ſuppoſed Caſes of Affronts to the Perſon of the Speaker, or of teproachful 
Words ſpoken of the whole Houſe of Commons, as Inftances of what they called Priyiledged 


© There is no Doubt, but eiche of theſe Caſes would be Contempts, and ſuch as. might be 
puniſhed by the Houſe, but moſt certainly, theſe were alſo ſuch Offences as might be proſecu- 
ted in Mimi fer- Hall And. if the Attorney- General ſhould bring informations upon them, it 
ended, chat he would be Guilty of 4 Breach of Priviledge of-the Houſe er 
ws Urged, that.in priviledged Caſes, the Votes of the Houſe of (Commons, were like" 
r e Eccleſiaſieal Courts, and that when prohibitions were ſetved upon the Judges 
pan "the Admiralty, or Ecclefiaftical Courts, it was a Contempr- for them io proche father. 
The Anſwer to this is, that Prob hit ons to the Eceleſiaſtical and Admiralcy Cou ts were founded 
rent Reaſon : The proceedings in thoſe, Courts are according to the Civil. or Ca- 
non-Law, and therefore it was neceſſary to preſerve the Conſlitution, and Reſtrain thoſe Cour 
from making Invafions upon the Common-Law, that a Guard ſhould be ſet upon them, and 2 
Lower fixt to Reftrain them. and this Power is Lodged in the Courts of We minſter-Hall, ho 
we crafted wich the Iffuing Writs of Prohibition, to the Eccleſiaſtical and Admirelty-Courti frgm. 
nine to time, - upon Complaints made to hem : And theſe Writs of Prohibition, muſt be ſerved. 
n upon the Judge of the Admiralty, or the Eecleſiaflical - Judges, who will be liable to 
| hmenss ' it proceed after fach Service, until ſuch time as they have ſhewn the Nature, 
of the Snir ro rhe from which the Prohibition Iſſued; and if the Suit be properly of Ec- 
cor Admiralty Cohuſance, the Court-muſt Grant « Conſultation, whereby they ate at 
Tiberry to proceed gain. This is a known and ſettled Method of Legal Proceedings, but the 
of the Houſe of Common were never yet reſembled to the Queen's Writs - No Court is, 
bound to take notice of them, on the contrary the Jadges are bound not to take notice of them, 
bor fo n to the known Law ; no body has Power to Prohibit the Courts in Waf- 
YT Hall, the.Judges there arc ſworn to proceed to do Juftice, n any Com- 
ere Grear-Seal or privy-Seal, or by any other Authority whatſoever : 
Calle of Englend 
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have no longer an Iaberitance in the Common-Law, if the Judges are to take. 
D ä | 1 


ill'd, in the Execution o 


nd the Sub- 


notice 


. © "(2P) | 
3 of the Votes of either Houſe of Parliament, and regulate theit Judgments accodinge! 


The Votes would not always be Uniform in either Houſe, and it appears by the preſent di 

pre lk the Two Houſes might often differ in Matters of Importance, and the Judges'would 
under difficulty which of the Houſes to Obey: And if they yielded Obedience to both, they 
would be 2 to act very contradiftorily: + "4 > at 

What was faid againft the Third Refolution of the Lords was, Firſt, That thereby the Lords: 
took upon them to jadge of the Commons Priviledges : To this it was ſaid, That if the Houle of? 
Commons, under the Name of Priviledge, would proceed to do things Inconfiflene with the known: 
Prerogatives of the Crown, with the known Priviledges of the Lords, contrary to the Las 
or diſtructive ro the Liberties of the People, the Lords werte bound to tell them. Thele were 
not their Priviledges. If by ſaying, they only are Judges of their own Privil:dges, they would” 
»# | deprive the Crown and the Lords from taking notice of Manifeſt Innovations, and ObjeGing. 7 

to them, as there was Occaſion, the Commons might take to themſelves the whole Goreramenc 
without Controut. ; * ; HEM - 

They were challenged to produce Precedents to Warrant the Commitments of Men, only for 
progeny in Suits at Law againſt thoſe who had done them wreng, and had no pretence of” 

Wiege. 1 | | j > a 

The 3 did not diſpute the Power of the Commons, in 'examining” and determining the 
Elections of their own Members, nor of Enquiting into all Matters relating to the Determination 
of that Queftian; particulatly their Examining into the Qualifications ot EleQtors, sad agreed 
that what they determined, would be binding, as to the Right of the Member” to fir in he 
Houſe : But that Determination would not bind the Right of any Elector, for he was no parry 
to that Diſpute of the leQtion, he was not heard for himſelf, nor was bis Cauſe in agiration 2 
before the Houſe ; and the Action brought by the Elector, has no manner of relation to the fg 
ting of the Member, but is only for Recovery of Damages upon Account of the particular Ins” 
jury done him by the Officer at the Election. M8 | | | "7 

Suppoſe there was a Conteſt about Two Perfonyy which was Mayor of a Town; che Court 
where that Cauſe was tried in order to a Determination of the Right, muff perhaps Examine 
into the — of thoſe who Voted; but would it be ptetended, that the EleGors Wand be” 
bound by the Opinion of the Court in that Caſe, and that they could not bring their- Adtions 
to Recover Damages againſt the Officer who wilfully refaſed their. Votes, however the f²Ʒqů/g 
was decided as to the Mayor: So thar it was begging the -Queſtion- to pretend, that becanſe 
the Houſe of Commons can Try the Right of the Member to -fity therefore they only bare 
Power to decide finally the Rights of the ſeveral Eleftors.- | | ee 

There is no Weight in the Objettion, That if theſe Snits were Allowed, the Officers wha” 
are obliged to take the Poll, would be expoſed to multiplicity of Attions.” | Te 

The proves ſo in all Cafes of Eleftioos of Officers: He who is to take the Poll, is bonnd to © 
do his Duty at his Peril ; If he a&s with an honeft Intention, tho* he ſhould be guilty of a Mi> 
fake; be is in no Danger, for no Jury ought to find bim Guilty: But ifan Otheer wilfullyand” 
maliciouſly refuſes to ae who have Right to give their Votes, every one of them way 
ſue him in any proper Court as they ſee Cauſe, and the more he wrongs, the more he ou 
ſuffer: And which would be the-greater Miſchſef, That the Officer who does Injuftice ang 
be ſabje& to Actions, or that he (ould be at-liberty to rejeR as many rightfal-Vortes as he thinks 
fit, without being liable ro make any Reparation, and which is the part a Houſe of Commons 

hr to take? The Lords obſerv'd, that the natural Order of things ſeem'd to be quite Inver 
fed in this Diſpute ;- the Houſe of Commons were taking part againſt.the Freedom'ot Laws” 3 
gainft the Liberty of Mens Perſons, and againft the Right of their Electors. * 

As to dhe ſeveral Precedents inſiſted upon, they conclude nothing to the preſent Qetan, ! 
very one of them relating to the Rigi the Mouſe of Commons Claims of Determining the E= 
leftions or Returns of their Members, which they ate in the quiet Poſſeſſion of- and the G 
Expte ſſions which are found in the Relation of theſe Precedente, can. be aaderBicod+: only. wrhnonns 
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1 ive an Account of their Proceedings therein to the 
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mar pete z and che che Commons at laſt yielded the Point, and ee 2 
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